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Civil Docket 


United States District Court for the District of Columbia 


Pa La Tt a sn 


FLIGHT ENGINEERS' vs. NATIONAL MEDIATION BOARD, ET AL C.A. No. 1028-64 


PARTIES 


FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO 
an unincorporated labor organization 


AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 
Intervenor 


NATIONAL MEDIATION BOARD 


LEVERETT EDWARDS, Individually and 
as Chairman of the National 
Mediation Board 


FRANCIS A. O'NEILL, JR., Individually 
and as a Member of the National 
Mediation Board 


HOWARD G. GAMSER, Individually and 
as a Member of the National 
Mediation Board 


ATTORNIES 


Zimring, Gromfine & Sternstein 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 


Joseph Richard Fitzgerald 
Howard E. Shapiro 
Department of Justice 

do 


do 


Date Proceeding 


1964 


May Complaint, appearance AG ser 5/6/64 filed 


Summons, copies (6) and copies (6) of Complaint issued 
All ser 5/1/64. DA ser 5/1/64 
Motion of Plif. for Preliminary Injunction; P & A; Affidavit; 
Exhibits #1 & 2 MC 5/1/64 
Appearance of Joseph Richard Fitzgerald for defts. 
Appearance of Howard E. Shapiro, for defts. 
Stipulation of counsel extending time for defts. to answer 
motion for preliminary injunction (m/n) 
Motion of Eastern Air Lines, Inc. to intervene, P&A, 
Exhibit, c/m 5-7-64 MC 5-7-64 Deposit $5 by T. mas 
Motion of Air Line Pilots Association for leave to intervene, 
Affidavit, Exhibit. Deposit $5.09 by O'Donohue 
Opposition of defts. to motion for preliminary ieaunebtics 
Affidavit; exhibits 1-45; memorandum, exhibit, c/s 5/12/64 filed 
Affidavit and exhibits (10) by Henry Weiss in support of 
Air Line Pilots‘ motion to intervene; c/ser. 5/13/64 
Motion of Eastern Airlines to intervene argued and taken 
under advisement 
Memorandum of pltf. in response to oppositions of defts. 
and intervenor; c/m 5/15/64 
Order denying motion of Eastern Air Lines, Inc., to 
intervene. (N) 


Affidavit of Francis A. O'Neill, Jr. 


Date Proceeding 
1964 


May Exhibits 1 thru 6 (Transcripts (3)) of Airline Pilots 
Association 
Opposition cf Air Line Pilots Association to motion for 
preliminary injunction 


Affidavit of Clyde Muirheid; exhibits (5). 


Order granting motion of Air Line Pilots Association, 
International, to intervene. (N) signed 5/15/64 Walsh, J. 
Memorandtm and order denying pltf's motion for preliminary 
injunction, to impound ballots, to set aside and 
vacate orders of the National Mediation Board and to 
direct the National Mediation Board to appoint a 
referee. (N) 
Notice of appeal by pltf. from order of 5/20/64. 
Deposit $5.00 by Sternstein. Copies mailed to 
Joseph R. Fitzgerald and O'Donoghue, and Llewellyn 
C. Thomas 
Cost Bond on appeal in sum of $250.00 with Hartford 
Accident & Indemnity Co., approved. 
Order directing Clerk USDC to certify and transmit 
forthwith the entire original file to US Court of 
Appeals Walsh, J. 


Notice of Appeal by Eastern Air Lines, Inc., from order 


of 5/15/64. Copies to Shapiro, Peer and O'Donoghue. 


Deposit $5.00 by Thomas. 


Date POC 


1964 


May 


Memorandum by Castern Air Lines, Inc., of P&A in opposition 

to motion for preliminary injunction; c/s 5/12/6. . 

(fiat) Walsh, J. 

Affidavit of W. Glen Harlan: exhibit (fiat) Walsh, J. 
Record on appeal delivered to USCA. Deposit by Peer $1.40. 
Receipt from USCA for original record 
Order restraining National Mediation Board from proceeding 

to count ballots in a representation election among 

Flight Engr. of Eastern Air Lines, Inc., until noon 

Friday 5/29/64. (N) : Walsh, J. 
Cost Bond on Appeal in sum of $259.00 with Fidelitv : 

& Deposit Co., approved. (fiat) Curran, J. 
Stipulation extending time for National Mediation Board. 


and its members to answer until 30 days after 


disposition of appeal No. 18,640. (fiat) McGarraghy, J. 


In The 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO 
an unincorporated labor organization, 
558 Hialeah Drive, 
Hialeah, Florida, 
Plaintiff 
v. 
NATIONAL MEDIATION BOARD; 
LEVERETT EDWARDS, Individually and 


as Chairman of the National 
Mediation Board; 


Civil Action No. 1028-64 


FRANCIS A. O'NEILL, JR., 
Individually and as a Member 
of the National Mediation Board; 


HOWARD G. GAMSER, Individually and 
as a Member of the National 
Mediation Board, 

1230 - Sixteenth Street, N. W., 
Washington 6, D. C., 


NO ee le ee te ta fe YY YY YY 


Defendants 


COMPLAINT FOR INJUNCTION AND DECLARATORY RELIEF 


1. This is an action to enjoin a representation election to be 


conducted by the National Mediation Board among the employees of Eastern Air 


Lines, Inc., in the class or craft of flight engineers. Plaintiff also seeks 
injunctive relief against the National Mediation Board restraining and enjoining 
it from denying plaintiff due process of law and from acting in an unlawful, 
arbitrary and capricious manner in the performance of its functions under 
Section 2, Ninth, of the Railway Labor Act, 45 U.S.C.A. Section 152, Ninth, and 


for a declaratory judgment and other relief as hereinafter set forth. 


2. The jurisdiction of this Court is founded upon 28 U.S.C.A. 
Section 1337, vesting jurisdiction in this Court of an action arising under 
an act of Congress regulating commerce, upon 28 U.S.C.A. Section 1331, upon 
the Railway Labor Act, 45 U.S.C.A. Section 151, et seq., upon the Administra- 
tive Procedures Act, 5 U.S.C.A. Section 1001, et seq., and upon thé Declaratory 
Judgements Act, 28 U.S.C.A. Section 2201, et seq. The matter in controversy 
exceeds the sum of Ten Thousand Dollars, exclusive of interest and costs. 

3. Plaintiff, Flight Engineers' International Association, EAL 
Chapter, AFL-CIO (hereinafter sometimes referred to as "EAL Chapter"), is an 
unincorporated voluntary labor organization designated, authorized; and duly 
certified by the National Mediation Board under the Railway Labor Act in 1948 
as the collective bargaining representative of all employees of Eastern Air 
Lines in the class or craft of flight engineers. : 

4. Defendant National Mediation Board (hereinafter sometimes 
referred to as the "Board") is an agency of the United States Government, 
created and duly governed solely by the Railway Labor Act. Its members are 
the individual defendants Leverett Edwards, who is the Chairman, Francis A. 
O'Neill, Jr. and Howard G. Gamser. The individual defendants Giieeiveiy 
constitute the Board. The offices of each and all these defendants are 


located within the District of Columbia. 


5. On June 23, 1962, the flight engineers in the employ of 


Eastern Air Lines represented by EAL Chapter engaged in a lawful work stop- 
page against Eastern. This work stoppage remains in full force acd effect, 
and picketing of Eastern continues at Eastern's various places of business. 
6. On or about October 4, 1963, the Air Line Pilots Association 
(hereinafter "ALPA"), an unincorporated association, made application to the 


Board for a representation election under Section 2, Ninth, of the Railway 


Labor Act, alleged a dispute existed among the flight engineers employed by 
Eastern, and sought to represent these employees for collective bargaining 
purposes. 

7. By letter dated October 23, 1963, plaintiff requested the 
Board decline to process the representation application of ALPA on the ground 
that there was pending before the United States Civil Aeronautics Board and 
the United States District Court for the Southern District of New York un- 
resolved unfair labor practice charges against Eastern and ALPA. 

8. By letter dated January 13, 1964, plaintiff again requested 
that the Board suspend processing of ALPA's application on the ground that 
the pendency of unresolved unfair labor practice charges against Eastern and 
ALPA makes impossible ai fair determination of representatives of employees 
under Section 2, Ninth, of the Railway Labor Act. In the alternative, plain- 
tiff requested that the Board schedule immediately, as an integral and essen- 
tial part of its functions under Section 2, Ninth, of the Railway Labor Act, 
hearings to determine for itself the merits of certain unfair labor practices 
committed by Eastern which, if substantiated, would have determined whether 
a free and fair election could be held and would also affect who is eligible 
to vote in any election. 


9. The Board, by letter dated January 31, 1964, refused to defer 


processing of ALPA's application pending the disposition of the unfair labor 


practice charges by the Civil Aeronautics Board and/or the United States 
District Court for the Southern District of New York. The Board also refused 
to hold a hearing to determine for itself the merits of the charges made to it 


by plaintiff referred to in paragraph 8. 


10. On February 26, 27 and 28, 1964, the National Mediation Board, 
through its Member Howard G. Gamser, purported to hold a hearing for the sole 
purpose of determining who is eligible to participate in the representation 
eleotion. Plaintiff, after requesting the opportunity to do so, was barred 
from presenting evidence to show that Eastern and ALPA were guilty of unfair 
labor practices, and from presenting evidence that Eastern had unlawfully 
refused reinstatement to the striking flight engineers and unlawfully replaced 
the striking flight engineers with employees represented by ALPA even though 
this evidence is pertinent to the issue of whether these replacements are 
eligible to participate in the representation election. During the hearing, 
Eastern refused to make available to plaintiff material information peculiarly 
within its control and possession, and refused to make available for examina- 
tion witnesses knowledgeable of the subject matter. The Board refused to 
compel Eastern to make available this information or to produce the necessary 
witnesses requisite to a fair and full determination on the eligibility issue. 
The Board imposed upon plaintiff the burden of proving that the replacements 
were not permanent employees and not eligible to vote, even though the facts 
pertinent to this issue were peculiarly within the possession of Eastern and 
ALPA, and even though the Board had denied plaintiff access to these facts. 
During the entire hearing, Eastern was accorded party status. It was permitted 
the opportunity to participate in the hearing, to examine, to object to and 
receive evidence, to make legal arguments and to submit briefs to the Board, 
all directly contrary to the uniform practice of the Board in prior proceed- 


ing and to the scheme of the Railway Labor Act. 


11. At the close of the hearing, the Board advised it intended 


to conduct an ex parte investigation of the eligiblity of certain employees 


to vote. Plaintiff was not a party to this investigation and has been denied 


the opportunity to hear, meet and rebut the adverse evidence obtained as a 
result of this investigation, despite the fact, as stated in paragraph 12 
below, the Board relied upon such evidence in making a final determination of 
eligibility. 

12. The Board on April 14, 1964, issued a Findings Upon Investi- 
gation, in which it determined which employees are eligible to vote in the 
representation election. The Board found that the replacements are eligible 
to vote, even though it had refused to hear plaintiff's evidence that these 
employees retain their jobs as a result of unfair labor practices by ALPA and 
Eastern, and had refused to await a determination of these charges by the 
federal court or the Civil Aeronautics Board. In determining the voting 
eligibility of the replacements, the Board ignored completely the fact that 
many of them were hired after the striking flight engineers made unconditional 
offers to return to work’ on the company's terms and conditions. With respect 
to the strikers, the Board found that such of them who have accepted employ- 
ment with another cerrier under the Railway Labor Act in a flight crew capacity, 
regardless of whether such employment is temporary or permanent, are not eligible 
to vote, despite the fact plaintiff is prepared to show such employment is 
temporary, and the affected employees would, if given the opportunity to do 
so, return to work as flight engineers with Eastern. The Board predicated 


the entire Findings Upon Investigation upon the record of the hearing hereto 


described, and upon the results of additional investigations made ex parte 


and without plaintiff having had the opportunity to object to or meet the 
evidence so obtained. 

13. On April 23, 1964, the United States Court of Appeals for 
the District of Columbia Circuit held in a related case, Flight Engineers’ 


International Association, EAL Chapter, AFL-CIO v. Civil Aeronautics Board, 


No. 18096, that the National Mediation Board is required to determine certain 


of the unfair labor practice charges made by plaintiff, namely whether Eastern 
unlawfully discharged the striking flight engineers and discriminatorily 
replaced them with pilots owing allegiance to ALPA, as an essential part of 
its function of determining which employees are entitled to vote in the repre- 
sentation election. 

14. Plaintiff on April 24, 1964, requested the Board to comply 
with this ruling of the Court and grant plaintiff a hearing on the ‘charge 
that the strikers have been unlawfully discriminated against and denied re- 
instatement, and that replacements are therefore not eligible to vote. On 
April 27, 1964, the Board denied this request of plaintiff, and again refused 
to grant plaintiff a hearing. 

15. On April 29, 1964, the Board issued a formal Notice of Election 
incorporating the eligibility-to-vote criteria of the Findings Upon Investiga- 
tion and otherwise establishing the rules to govern the xepresentation election. 
The election is to be conducted by ballots mailed to all eligible voters 
April 29, 1964, and returnable for counting May 26, 1964. 

16. On and after August 25, 1962, each striking flight engineer 
represented by plaintiff filed with Eastern a grievance protesting his dis- 
charge by Eastern. On or about August 27, 1962, plaintiff also filed a 
grievance protesting the discharges of all striking flight engineers. On or 
about September 5, 1962, Eastern advised the grieving. flight engineers ‘and 
plaintiff their grievances would not be processed by Eastern. On ae about 
September 13 and September 28, 1962, plaintiff filed a grievance with Eastern 
protesting Eastern's refusal to process the discharge grievances. On and after 
October 3, 1962, Eastern has refused to process the grievances and hes refused 
to participate in any and all grievance board proceedings with plaintiff 


relative to these grievances. 


17. On or about December 12, 1962, plaintiff, in accordance with 
the terms of the collective bargaining agreement between it and Eastern, 
requested the National Mediation Board name a referee to act as the fifth and 
neutral member of the grievance board in order to resolve the deadlock between 
the parties on the grievances referred to in paragraph 16. Since on and after 
January 4, 1963, the National Mediation Board has failed and refused to appoint 
a neutral referee to hear the dispute on these grievances. 

18. The orders of the Board referred to in paragraphs 12 and 15 
in which the eligibility of voters is determined and established are in viola- 
tion of the Railway Labor Act and unlawful. The Board has, in the face of a 
Court of Appeals mandate, failed to afford plaintiff a hearing on its charges 
of unfair labor practices against Eastern, and has also failed to await the 
outcome of the pending unfair labor practice litigation in the federal courts, 
even though such charges are probative of whether a fair and free election may 
be held and who is eligible to vote in the election. 

19. The hearing held by the Board, referred to in paragraph 10, 
failed to comport with minimum standards of fairness and offended the due 
process clause of the Fifth Amendment of the Constitution of the United States. 

20. Plaintiff, and each individual flight engineer represented by 
plaintiff will suffer irreparable injury unless and until this Court enjoins 


the National Mediation Board from conducting the representation election, 


counting the ballots, and certifying any representative of flight engineers 


employed by Eastern other than plaintiff. There is no remedy available other 
than the relief sought herein. Unless and until such relief is granted, 
plaintiff's rights to represent the flight engineers, the rights of the flight 
engineers to be represented by plaintiff under its outstanding certificate, and 


the rights of property and status of great value enforceable under the Railway 


Labor Act and the Constitution, will be irreparably damaged and destroyed in 
violation of the Act and the Constitution. Money damages cannot compensate 
for the loss of these rights and status. 


WHEREFORE, plaintiff respectfully requests the Court to enter an 


1. Enjoining and restraining, pending the final disposition of 
this cause, and then permanently, defendants National Mediation Board, its 
Chairman and members, and its agents and employees, from conducting any 
election, counting ballots, or certifying a representative among the class or 
craft of flight engineers, however named, on Eastern, until the final disposi- 
tion of plaintiff's complaint against Eastern and ALPA pending before the 
United States District Court for the Southern District of New Vork, or until 
the National Mediation Board itself determines the merits of plaintiff's unfair 
labor practice charges; 

2.  Impounding the ballots, if the representation election has 
already begun, before they are opened and counted, until the final’ disposition 
of plaintiff's complaint against Eastern and ALPA pending before the United 


States District Court for the Southern District of New York, or until the 


National Mediation Board itself determines the merits of plaintiff's unfair 


labor practice charges; 

3. Staying or suspending, if said ballots have already: been 
counted, any certification of bargaining representative, until the final 
disposition of plaintiff's complaint against Eastern and ALPA pending before 
the United States District Court for the Southern District of New York, or 
until the National Mediation Board itself determines the merits of plaintiff's 


unfair labor practice charges; 


4. Setting aSide and vacating the orders of the National Media- 


tion Board directing a representation election on Eastern among the class and 
craft of flight engineers, however named, and declaring that the Railway Labor 
Act does not confer jurisdiction or authority upon the Board to certify ALPA as 
the representative of the class or craft of flight engineers, however named, 
employed by Eastern; 

5. Directing the National Mediation Board to immediately 
appoint a referee to settle the grievance dispute between plaintiff and Eastern; 
and 

6. Providing such other and further relief, orders and decrees as 


shall, under the circumstances, seem appropriate and equitable. 


ZIMRING, GROMPINE AND STERNSTEIN 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


By. [s/ I. J. Gromfine 
I. J. Gromfine 


[s/_ Herman Sternstein 


Herman Sternstein 


/s/___ William B. Peer 
William B. Peer 


In The 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS' INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 
an unincorporated labor organization, 
558 Hialeah Drive 
Hialeah, Florida, 


Plaintiff 


V. 
NATIONAL MEDIATION BOARD; 


LEVERETT EDWARDS, individually and 
as Chairman of the National 
Mediation Board; 


FRANCIS A, O'NEILL, JR., Civil Action No. 
individually and as a member 


of the National Mediation Board; 


HOWARD G. GAMSER, individually and 
as a member of the National 
Mediation Board, 

1230 - Sixteenth Street, N. W. 
Washington 6, D. C. 


WO OS wee a 


Defendants 


MOTION FOR PRELIMINARY INJUNCTION 


Plaintiff moves the Court for a preliminary injunction restraining 


Defendants National Mediation Board, Leverett Edwards, Francis A. O'Neill, Jr., 


and Howard G. Gamser, each of them, and each and all their agents, pending 
the final hearing and determination of this action, on the grounds that 
immediate and irreparable injury, loss and damage will result to Plaintiff 


before notice can be served and a hearing had thereon, as more fully appears 


from the verified Complaint, the attached Affidavit of I. J. Gromfine, 
and the attached Memorandum of Points and Authorities from taking any 
of the following actions: 

(a) Conducting, or taking or continuing any action directly 
or indirectly preparatory or related to conducting, any election for 
collective bargaining representative including or otherwise directly 
affecting the flight engineers employed by Eastern Air Lines, Inc; 


(b) Taking any further action other than dismissal of the 


application in National Mediation Board Case No. R-3641, or any other 


case involving ary application directly or indirectly affecting said 
flight engineers; and 
(c) Taking any action baseé on the assumption that the 
"Findings Upon Investigation” of the National Mediation Board in its 
Case No. R-3641, dated April 14, 1964, has any validity, force or effect. 
Plaintiff further moves the Court for an order directing 
Defendants National Mediation Board, Leverett Edwards, Francis A. O'Neill, Jr. 
and Howard G. Gamser to name 4 neutral person to meet with the Flight 
Engineers’ System Board of Adjustment to resolve a deadlock over certain 
grievances submitted to that System Board of Adjustment on August 27, 


September 15, and September 28, 1962. 


ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 

By 


/s/ William B. Peer 
William B. Peer 


ATTORNEYS FOR PLAINTIFF 


April 30, 1964 


In The 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 
an unincorporated labor organization, 
558 Hialeah Drive 
Hialeah, Florida 


Plaintiff 


ve 
NATIONAL MEDIATION BOARD: 
LEVERETT EDWARDS, individually and 
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District of Columbia) SS: 


AFFIDAVIT 


I. J. Gromfine, being first duly sworn according to law, deposes 


and says: 


1. I ama member of the firm of Zimring, Gromfine and Sternstein, 


counsel for plaintiff in the above-captioned action. 


At all materiai times since June 1962, this firm has been charged with the 
responsibility of representing plaintiff in all legal and administrative 
proceedings in which plaintiff has been involved. This Affidavit is made - 
in support of plaintiff's request for injunctive relief in the above-cap- 


tioned action. 


2. Since June 1962, when legal proceedings were first brought 
against Eastern Air Lines, Inc., every effort has been expended in the 
Federal Courts and before administrative agencies of the Federal Government 
to vindicate the rights of plaintiff and its members anc to obtain rein- 
statement for the striking flight engineers to their rightful employment 
with Eastern. On July 24, 1962, an action was filed by plaintiff in the 
United States District Court for the Southern District of New York, This 
action was assigned Civil Action No. 62-2586, Plaintiff charged that 
Eastern had violated the Railway Labor Act by (1) engaging in bargaining with 


the individual flight’ engineers, and (2) effecting unilateral changes in the 


collective bargaining agreements, which changes had never been the subject 


of a notice to plaintiff as required by Section 6 of the Railway Labor Act. 

45 U.S.C.A. Section 156. A Motion by plaintiff for a temporary restraining 
order was denied on July 24, 1962, The matter then came before United States 
District Court Judge Feinberg on plaintiff's Motion For Preliminary Injunction. 
Affidavits were filed by both parties in support of their respective positions. 
However, no hearing on the facts was held; no witnesses were examined by 

the Court. The opinion of Judge Feinberg, denying the Motion For Preliminary 
Injunction, was entered August 10, 1962 and is reported at 208 F. Supp. 182. 
An appeal was immediately taken to the United States Court of Appeals for the 


Second Circuit. On August 30, 1962, that Court affirmed in a per curium 


opinion the denial of the Motion For Preliminary Injunction. 307 F. 2d 510. 


A Petition for a Writ of Certiorari was then filed in the Uni-ed States 
Supreme Court. The Supreme Court denied the Petition for Writ of Certiorari 


on May 20, 1963. .373 U.S. 924. 


3. On August 21, 1962, plaintiff, having first determined that 
subsequent to the action referred to in Paragraph 2 above Eastern and the 
Air Line Pilots Association had engaged in further unlawful activities, filed 
a Complaint against Eastern and ALPA allegirg Eastern had violated the 
Railway Labor Act by (1) entering into agreements with ALPA concerning the 
job performed by the striking flight engineers represented by plaintiff at 
a time when Eastern was compelled by the Railway Labor Act to bargain exclu- 
sively with plaintiff; (2) failing to bargain in good faith with plaintiff; 
and (3) conditioning the settlement of the strike upon a merger by plaintiff 
into the Air Line Pilots Association, and by otherwise interfering with and 
coercing the flight engineers in their choice of a bargaining representative. 
The matter came on before United States District Court Judge Levet on 
plaintiff's Motion For Preliminary Injunction. Again, the matter was sub- 
mitted on affidavits only and without the taking of any oral testimony or 
any hearing whatsoever of the facts. On December 4, 1962, Judge: Levet 
denied the Motion in an opinion not officially reported but unofficially 
reported at 51 L.R.R.M. 2105, Once again, an immediate appeal was taken to 
the United States Court of Appeals for the Second Circuit, the case argued 
orally to the Court on September 20, 1962. The decision of the Court of 
Appeals affirming the judgment of the lower Court, not on the merits, but 


on the sole ground of the lack of jurisdiction of the Federal Court to hear 


the matter, was rendered January 4, 1963. $11 F. 2d 745, The Supreme Court 
of the United Stated denied the Petition for Writ of Certiorari on May 20, 


1963. 373 U.S. 924. 


& The decision of the Court of Appeals on the sole ground of the 
lack of jurisdiction of the Federal Court was based upon the decisions of 
the Supreme Court in Switchmen's Union of America v. National Mediation Board, 
320 U.S. 297 (1937), and General Committee v. Missouri-Kansas-Texas R.R., 
320 U.S. 323 (1943). The Court's opinion reflected its view of those decisions 
to be that the Federal Courts should abstain from determining disputes be- 
tween a union and an employer under the Railway Labor Act if the dispute has 
any overtones whatsoever of one involving another union also. While we do 
not believe that this doctrine of judicial abstention has been appropriately 
applied in our litigation we, nevertheless, had to advise our client accord- 
ingly if final vindication of their rights was to be achieved. To assure 
such vindication, plaintiff on September 10, 1962, filed a Complaint against 
Eastern Air Lines, Inc. with the United States Civil Aeronautics Board and 


invoked the jurisdiction of the Board under the Federal Aviation Act, 


49 U.S.C.A. Section 1301 et seq.,particularly Section 402 (k) (4), 49 U.S.C.A. 


Section 1371 (k) (4),' which provides that it shall be a condition upon the 
holding of a certificate by any air carrier that such carrier shall comply 
with the mandates of the Railway Labor Act. The Complaint, assigned Docket 
No. 14009 by the Civil Aeronautics Board, stated six basic claims against 
Eastern, only some of which had been before the Courts or the subject of a 
final decision on the merits by the Courts, The material facts relating to 
Eastern's failure to bargain in good faith had not been disclosed to plaintiff 


until after the second action referred to above had been filed, so these facts 


appear for the first time in the application before the Civil Aeronautics 


Board, The issues of whether Eastern had violated the Act by discrimina- 
torily conditioning the return to work of the striking flight engineers upon 
the relinquishing of their seniority rights, and by discharging and refusing 
to employ the striking flight engineers, had not been presented to any 
Court, again because these facts occurred subsequent to the filing of the 
actions. Finally, the issue whether Eastern had violated the Railway Labor 
Act by refusing to process certain grievances or submit to the grievance 
procedures prescribed by the collective bargaining agreement between plain- 
tiff and Eastern, had not been placed before the Courts for the same reason. 
On January 22, 1963, after the filing of responsive pleadings by Eastern, 
the Bureau of Enforcement of the Civil Aeronautics Board docketed 2 Petition 
Por Enforcement against Eastern, based upon the complaint of plaintiff. In 
that Petition, the Bureau found that the complaint contained éenscnable 
grounds to believe that Eastern had violated Section 401 (k) of the Federal 
Aviation Act, and that formal investigation by the Board is in the public 
interest. Eastern responded to the Petition For Enforcement by filing a 
Motion to Dismiss. Responsive pleadings to this Motion were filed by 
plaintiff and the Enforcement Attorney on behalf of the Bureau af Enforcement. 
No hearing examiner was appointed by the Board. No evidentiary hearing was 
afforded. The Board took the Motion under advisement until August 19, 1963 
when the Board granted the Motion to Dismiss by Eastern and summarily ter- 
minated the enforcement proceedings against Eastern. An immediate appeal 
from this order of the Civil Aeronautics Board was taken to the United States 


Court of Appeals for the District of Columbia Circuit. 


5. On February 13, 1964, plaintiff filed an Amended and/or 
Supplemental Complaint in the action referred to in Paragraph 3 above, to 
allege matters relative to the claims stated in the original Complaint which 
occurred before the filixg of the Complaint and about which the plaintiff 
was unaware, to state new facts and new claims arising subsequent to the 
original complaint, and to incorporate essential allegations before the 
Court in Civil Action’ 62-2586. Plaintiff on March 20, 1964, filed a "note 
of issue” pursuant to the Calendar Rules of the United States District Court 
For the Southern District of New York. The effect of this "note of issue" 
is to advise the Court, among other things, that issue has been actually 
joined on behalf of all the parties, that all necessary discovery procedures 
have been taken, and that the cause is in all other respects ready for trial. 
It is my understanding that this action has now been assigned by the Clerk 
of the United States District Court for the Southern District of New York 


to the appropriate trial calendar. 


6. In both the Complaint before the United States Court for the 
Southern District of New York, in which plaintiff charges Eastern and ALPA 
with certain unfair labor practices, and in the Complaint before the Civil 
Aeronautics Board, plaintiff has requested as a part of the Prayer for 
Relief, that Eastern be directed to offer to the striking flight engineers 
reinstatement to their former or substantially equivalent positions without 
prejudice to their seniority or other rights or privileges, and an order 
directing Eastern to dismiss, if necessary any employees hired to replace 
the striking flight engineers who were unlawfully discharged. The requests 


for reinstatement of the flight engineers are also pending before another 


forum, the Flight Engineer System Board of Adjustment. The bargaining 


agreement between plaintiff and Eastern establishes, as commanded by Section 
204 of the Railway Labor Act, 45 U.S.C.A. Section 164, a System! Board of 
Adjustment which has jurisdiction over grievances submitted to it by the 
employees or their authorized representatives. In the event of a deadlock 
between the employee and company representatives on the System Board of 
Adjustment, the agreement provides that either party may eanast the National 
Mediation Board to name a referee to act as the fifth and neutral member of 
the System Board of Adjustment. On or about August 25, 1962, Eastern ad- 
vised each striking flight engineer that he had been Spasoanaatty replaced 
as a flight engineer with Eastern Air Lines." Immediately thereafter, each 
striking flight engineer filed a grievance with Eastern under the applicable 
provisions of the collective bargaining agreement protesting his discharge. 
On August 27, 1952, plaintiff also filed a grievance snoventine the discharges 
of all striking flight engineers. Eastern replied to these grievances on 


September 5, 1962, and advised the grieving flight engineers and plaintiff 


tthat their grievances would not be processed by Eastern, as required by the 


bargaining agreement. On or about September 13 and 28, 1962, plaintiff filed 
a grievance with Eastern protesting Eastern's refusal to pre cess the 
discharge grievances. Since October 3, 1963, Eastern has refused to process 
the aforementioned grievances and has refused to participate in. any griev- 
ance board proceedings with plaintiff relative to these guiavances. On 
December 12, 1962, the flight engineers’ representatives on the System Board 
of Adjustment in a letter to the National Mediation Board requested that the 
National Mediation Board name a referee to act as the fifth and neutral mem- 
ber of the System Board of Adjustment in order to resolve the deadlock be- 
tween the flight engineers and Eastern on the grievances. On December 20, 
1962, the National Mediation Board, by its Executive Secretary, Mr. E. C. 


Thompson, acknowledged receipt of the aforementioned letter requesting the 


18 


Board to name a referee. By letter dated January 2, 1963, I, as counsel 
for plaintiff, again requested that the National Mediation Board honor the 
letter of December 12, 1963 and appoint a referee without further delay. By 
letter dated January 4, 1963, the National Mediation Board, by Mr. E. C. 
Thompson, advised me that my letter would be brought to the attention of 
the Board the second week of January, 1963, and that we would be further 
advised as to the Board's disposition of this request. Since that time in 
January, 1963, I have received no further word from the National Mediation 
Boavd relative to this matter, nor has the Board appointed a neutral referee 


to hear the grievances as requested. 


7. By letter dated October 8, 1963, the National Mediation Board. 
through Mr. E. C. Thompson, advised plaintiff that it had received an 
application from the Air Line Pilots Association to investigate a representa- 
tion dispute among the "pilot engineer third crew members" on Eastern. The 
Board stated further that it was its understanding that the application 
covered those employees "commonly referred to as flight engineers," in other 
words, those employees presently represented for collective bargaining pur- 
poses by plaintiff, which had been so certified in 1948. The application 
purported to be supported by evidence of representation consisting of 
authorization cards, although there is no evidence as to the number of 


authorization cards which had supported the application. 


8. On October 23, 1963, in a letter to Mr. E. C. Thompson, I, on 
behalf of plaintiff, requested that the Board refuse to process the applica- 


tion of the Air Line Pilots Association because of the pendency of the 


unresolved charges against Eastern and ALPA of violations of the Railway 


Labor Act. I reviewed extensively the litigation discussed in paragraphs 2 


and 3 above and the proceedings before the Civil Aeronautics Board, I also 
advised the Board that the conduct of Eastern had been the subject of a 
criminal investigation by the United States Attorney under Section 2, Tenth, 
of the Railway Labor Act. Finally, I reviewed the administrative and legal 
precedents which would compel the Board to refuse to process the representa- 
tion petition of ALPA, including a review of litigation in this Court, 

ALPA v. National Mediation Board, Docket No. 1544-53, wherein this Court 

had enjoined a representation election by the National Mediation Board, 
pending disposition of related litigation. Moreover, I recalled to the 
Board's attention the fact that plaintiff had filed with the AFL-CIO a com- 
plaint invoking the internal dispute machinery of the AFL-CIO and alleging 
that ALPA, by filing the instant application, had violated Article 21 of 

the AFL-CIO constitution. I recommended that the Board defer further 
processing of the application until the AFL-CIO had an opportunity to resolve 


the dispute. 


9. On November 1+, 1963, in a letter to Mr. E.C. Thompson, I replied 
to certain correspondence from ALPA and Eastern relative to my letter to the 
Board of October 23, 1963. Again, I reviewed the applicable legal precedents, 


and again urged the Board to cease any further processing of ALPA's applica- 


tion. I reminded the Board that the pending complaints before the Civil 


Aeronautics Board and the Federal Court charged Eastern with having turned 
its back on the certified bargaining representative of the flight engineers 
by bargaining with ALPA and by engaging in certain other unfair labor 
practices, I noted that Eastern had dealt with ALPA in areas hare it was 
required to bargain only with plaintiff, and when their unlawful conduct 


provoked and prolonged the strike, Eastern discharged the strikers. Those 


strikers have refused to meekly submit and give up their legal rights to 

their jobs. Those strikers have continued to picket and advise the public 
of Eastern's unfair labor practices. -I also pointed out that Eastern, not 
even a party to the representation proceedings under Section 2, Ninth, of 


the Railway Labor Act, would have the National Mediation Board join with it 


in ridding itself of the flight engineers and their bargaining representatives. 


10, Not having been advised by the National Mediation Board that 
it intended to dismiss ALPA's application on January 13, 1964, I again 
reiterated to the Board those considerations which require that the Board 
suspend processing the application of ALPA pending the resolution of the 
unfair labor practices charges against Eastern and ALPA, which rendered 
impossible a free and fair determination of representatives as contemplated 
by Section 2, Ninth, of the Railway Labor Act. In the alternative, and in 
the event the Board declined to await the final outcome of those pending 
proceedings before proceeding further with the representation election, I, 
on behalf of the plaintiff, requested that the Board schedule immediately 
as an integral and essential part of its functions under Section 2, Ninth, 
of the Railway Labor Act, hearings to determine the merits itself of five 
specific charges against Eastern and ALPA as follows: 

1. That ALPA has been, and is now being unlawfully 
assisted by Eastern in violation of the Railway 
Labor Act. 

That the employees of Eastern have been, and 
are now being, interfered with, influenced 
and coerced by Eastern and ALPA in violation 
of the Railway Labor Act; 

That Eastern has violated the Railway Labor 


Act by negotiating with ALPA on matters as to 
which it was obliged to bargain with only FEIA; 


4, That Eastern has violated the Railway Labor Act 
by refusing to bargain in good faith with FEIA, 
with the intent and purpose of eliminating FEIA 
as the bargaining agent on Eastern; and 


That the filing of the instant application of 
ALPA was instigated by Eastern which has there- 
by interfered with the organization of its 
employees. 


With respect to this alternative request, I pointed out to the Board, with 


specific citation to authority of the Board, that the Board's past practice 
dictates and, with specific citation to legal precedents, that Section 2, 
Ninth, of the Railway Labor Act compels the Board to determine the merits of 
the aforementioned five charges as a predicate to a determination of whether 
a fair election could be held and who should be eligible to vote in a 


representation election, if one were to be held. 


1l. The Board, by letter dated January 31, 1964, a copy of which 
is attached hereto as Exhibit 1, denied both the request of plaintiff that 
the Mediation Board defer processing of ALPA's application and the request 
that the Board itself determine the merits of these five charges, thus 
foreclosing the opportunity for us to present evidence on the unfair labor 
practices by ALPA and Eastern. The Board did, however, state: 

"There appears ... to be a controversy regarding 

the eligibility of certain individuals to vote 

in an election conducted in the Case R-3641. The 
Board will therefore schedule hearing confined 

to the specific subject of determining who is eligible 
to participate in an election among the pilot engineers 
and flight engineers of Eastern Air Lines ..." 


On February 6, 1964, I was advised by the National Mediation Board that it 


would hold the "hearing" referred to above on February 18, 1964, 


12. Because of, among other things, the confusion engendered by 
the letter of January 31, 1964, as to just what issues were to be litigated 
in the hearing and what evidence wouid or would not be considered, on 
February 7, 1964, I addressed a letter to Mr. E, C. Thompson, in which 
I suggested that a pre-hearing conference be scheduled by the Board so 
that this matter might be clarified. I reminded the Board that our position 
on the issue of voting eligibility was inextricably related to a deter- 
mination on the pending unfair labor practices. It is impossible to 
segregate the issue of voting eligibility from the resolution of unfair 


labor practices for the reason that, for example, if it is determined that 


Eastern had engaged in unlawful conduct in replacing the flight engineers, 


then, under no set of circumstances, would the replacements be eligible 
to vote in the representation election. Similarly, if it is first deter- 
mined that the strikers were "unfair labor practice strikers" rather than 
"economic strikers,” they would be eligible to vote even though Eastern 


had purported to replace them permanently. 


13. The National Mediation Board advised me by telegram on February 
10, 196%, that it would hold a pre-hearing conference "for purposes of delin- 
eating issues to be heard by the National Mediation Board in formal hearing 
at later date.” At the pre-hearing conference, attended by representatives 
of ALPA and Eastern, the 3oard, through its member, Howard G. Gamser, 
reaffirmed its ruling of January 31, 1964 and held we could not present out 
evidence of unfair labor practices. In delineating the issues to be heard, 
the Board held the striking employees would be considered "economic strikers" 
rather than "unfair labor practice strikers." It was further stated the 


hearing would concern solely such questions as what criteria should be used 


to determine the availability of the strikers for work, whether certain 
classification of employees, such as check flight engineers and student 
flight engineers, should be permitted to vote. The Board's determination 
that the strikers were "economic strikers" was made without any evidence 
on that issue having been taken and without awaiting a determination by 
either the Civil Aeronautics Beard or the Federal Courts on whether unfair 
labor practices had been committed. Unfortunately, therefore, plaintiff 
was foreclosed from presenting any evidence at the formal hearings on this 
erucial issue which, as already pointed out, is germane to the ultimate 


issue of eligibility to vote. The result is that a representation election 


will be held without any opportunity having been afforded EAL Chapter in any 


forum to present its evidence of unfair labor practices, practices which 
affect whether a fair and free election may be held and who is eligible to 
vote in the election. It is inconceivable to me that the Mediation Board 
may have it both ways; that it may refuse to await the outcome of the pending 


litigation, and yet not hear the matters itself. 


14. Hearings began before National Mediation Board Member Howard G. 

Gamser on February 26, 1964. None of the other members of the National 
Mediation Board was present. I appeared as counsel for EAL Chapter, and 
attorneys representing Eastern and ALPA were also present. At the outset 
of the hearing I demanded to know in what capacity Eastern appeared at the 
hearing, because the Board has uniformly followed the practice, a practice 
approved by the Federal Courts, of not considering a carrier a party to 

a representation proceeding under Section 2, Ninth, of the Railway Labor 
Act. I was assured by Board Member Gamser that Eastern would not be con- 


sidered a party, but rather would be accorded only the limited status due 


it under the law. Despite these assurances, Eastern was in fact accorded 

all of the attributes, benefits and status of a party to the representation 
proceeding. Easterniwas permitted the opportunity to participate in full 

at the hearing, to examine, receive and object to evidence, to make legal 
arguments, and to even submit a brief to the Board upon conclusion of the 
hearing. Moreover, Board Member Gamser stated that, inasmuch as the Board 
was considering the strikers "economic strikers" and was considering the 
replacements for these strikers as "permanent," the burden was upon me to 
prove that such replacements were not in fact permanent and thus not 

eligible to vote. in the representation election, Thereupon, I requested 

that Eastern produce information and facts peculiarly within its posses- 

sion and knowledge, namely personnel files, bid awards, agreements between 
Eastern and ALPA, including correspondence, memoranda, and other documents 
bearing on the status of these replacements, and seniority lists for both 
pilots and flight engineers prior to and during the strike, which information 
would be probative on the issue that the replacements were not in fact per- 
manent. When Eastern refused to produce the requested information, and 

when the Board refused to exercise its authority to compel Eastern to produce 


this information, I protested that such procedures adopted by the Board 


offended the basic essentials of due process of law. A federal agency may 


not, consistent with constitutional procedures, impose upon a party to a 
formal hearing the burden of proving facts peculiarly within the knowledge 
of adverse parties, and then deny to that party access to the evidence and 
documents necessary ‘to sustain the burden of proof. Having denied EAL 
Chapter due process, the Board is compelled to withhold any certification 
unless and until all facts relevant to a fair and full determination upon 


which such certification is predicated have been heard. The error of the 


Board in adopting the procedures it did is compounded by the fact that the only 
witness for Eastern, an attorney, exhibited lack of knowledge and understanding 
about the subject matter at issue before the hearing. Furthermore, during the 
course of the hearing, Boord Member Gamser advised the parties that in the per- 
formance of its functions under Section 2, Ninth, of the Railway Labor Act, the 
Board intended to conduct an ex parte investigation to obtain facts from 
Eastern relevant to the eligibility of the employees to vote in the represen- 
tation election. Again I protested against such a procedure, Boe due process 
of law prohibits the receipt of evidence outside the presence of the parties, 
and impels that all parties have an opportunity to examine the evidence relied 
upon by the Board and be accorded the opportunity to introduce evidence to 


rebut materials obtained in the ex parte investigation. 


15. Om April 14, 1964, the National Mediation Board issued its 
Findings Upon Investigation in which it determined the basic eligibility 
issues and all other issues raised by the parties to the hearing. No effort 


is made therein to excuse or mitigate the due process infirmities of the hear- 


ing. In fact, the Board confirmed its reliance upon the results of the ex parte 


investigation. In the Findings, the Board reaffirmed its decision of January 31, 
1964, of refusing either to defer processing of the application pending disposi- 
tion of the litigation on the unfair labor practices, or to determine for itself 
after hearing the charges raised against Eastern and ALPA. The: Board found that 
all replacements currently holding regular assignments as flight engineers and 
all employees who have performed a preponderance of their compensated service as 
flight engineers during December, January and February, 1964, are eligible to 
vote. Apart from the consideration the eligibility of the replacements cannot 
be finally determined until the pending unfair labor practices have been re- 


solved and a determination made whether the replacements are lawfully entitled 


to their jobs, the decision of the Board is otherwise patently arbitrary and 


capricious. It allows Eastern to "pad" the list against EAL Chapter by select- 


ing the peak season for Eastern's service as the test period at the same time 


that it denies eligibility to strikers who, in order to provide for themselves 
and their families, have taken employment with other carriers, despite the 

fact this employment may be only temporary and the affected employees would 
return to work with Eastern if afforded the opportunity. No mention is made in 
the Findings of two other major considerations: the effect of the strikers’ 
unconditional offer to return to work upon the question of the eligibility of 
the replacements hired thereafter, and the failure of the Board to appoint a 
neutral referee to break the deadlock between Eastern and EAL Chapter on 
grievances concerning the discharge of the strikers and their requests for 
reinstatement to their employment. I am at a loss to understand how the Board 
may direct an election, which will likely result in the decertification of EAL 
Chapter because of the very structuring of the electorate by the Board, without 
having even given EAL Chapter the opportunity to prove that the replacements, 
the majority of the eligible voters, are not entitled to their jobs and thus 
are not eligible to vote. A copy of the Findings is attached hereto as 


Exhibit 2. 


16. On April 23, 1964, the Court of Appeals for this circuit handed 
down its opinion and judgment in the action referred to in paragraph 4. The 
Court affirmed the order of the Civil Aeronautics Board, and held the Civil 
Aeronautics Board had not acted improperly in deferring to the jurisdiction of 
the federal courts or the Mediation Board. The Court held the charges raised 
a “substantial representation question" within the jurisdiction of the Mediation 
Board. Of even greater significance to this case, the Court of Appeals held on 


the so-called “replacement issue," namely, whether Eastern had violated the law 


by discriminatorily conditioning the return to work of the striking flight 


engineers and by discriminatorily discharging them when they had not yet and 


could not legally be replaced by pilots, that this issue relates 


"also to the question of which union should be recognized as the 
bargaining agent for the Eastern flight engineers; for to the 
extent that FEIA members have been unlawfully denied reinstate- 
ment its claim to represent a majority of the flight engineers is 
weakened. However, to the extent that the replacement issue 
relates to the issue of representation it can and properly should 
be determined by the National Mediation Board in deciding which 
employees are entitled to vote in a representation election." 


This language is no mere aside. In context, its importance is appreciated. 
For the Court was careful to weigh the public's interest in non-duplicative 
proceedings before the Civil Aeronautics Board against the desire to assure at 
least one forum to EAL Chapter in which to air its charges. To the Court, that 


one forum is the Mediation Board. 


17. On April 24, 1964, one day after the Court of Appeals decision 
just mentioned, I telegramed the National Mediation Board as follows: 


"In letter dated January 31, 1964 Board ruled it had no legal 
authority to investigate unfair labor practice charges involved 
herein and denied hearing on such issue. On April 23, 1964 in 
FEIA v. CAB No. 18096 the United States Court of Appeals District 
of Columbia ruled the charge that FEIA members have been unlaw- 
fully denied reinstatement 'can and properly should be determined 
by the National Mediation Board in deciding which employees are 
entitled to vote in a representation election.’ We respectfully 
request that the Board comply with this ruling of the Court and 
grant FEIA hearing on charge that strikers have been unlawfully 
discriminated against and denied reinstatement and that replace- 
ments are therefore not eligible to vote. We respectfully re- 
quest that Board suspend processing of instant application for 
election until this request is determined by the full Board. 
Copies sent to Harlan and Weiss." 


18. On April 27, 1964, after I had supplied the Board, on its request, 
with a complete copy of the Court's decision and copies of the briefs of all 
parties to that appellate action, the Board denied our request for a hearing, 


as follows: 


"Re Gromfine's telegram 4-24-64 R-3641. Your request that this 
Board grant FEIA a hearing on charge that strikers have been 
unlawfully discriminated against and denied reinstatement is 
essentially a charge of unfair labor practice on part of carrier. 
Our letter to you of 1-31-64 in first full paragraph on page 2 
describes fully the limitations placed on this Board under the 
Railway Labor Act in the consideration of such charges. The 
question of eligibility of replacements was fully considered in 
hearing followed by briefs and decided as outlined in paragraph A, 
page 5 of Board's Findings of 4-14-64. Your request for hearing 
on these matters is therefore denied. By Director of National 
Mediation Board." 


19. The Board's mediator, who has been assigned to conduct the repre- 
sentation election, has now advised that the eligibility lists have been drawn 
up, the ballots prepared and the rules governing the election established. The 


ballots are to be mailed to all eligible voters on April 29, 1964. They are to 


be returned for counting on May 26, 1964. 


/s/ I. 3. Gromfine 


eS 


I. J. Gromfine 


Subscribed and sworn to before me this 28th day of April, 1964. 


/s/ Frances Cushman 
Frances Cushman 
Notary Public in and for the 


District of Columbia 


My commission expires March 31, 1966. 


EXHIBIT NO. 1 


NATIONAL MEDIATION BOARD 
Washington 


January 31, 1964 
Case No. R-3641 | 


Mr. I. J. Gromfine 

Zimring, Gromfine & Sternstein 
1001 Connecticut Avenue, N.W. 
Washington, D.C. 


Dear Mr. Gromfine: 


Reference is made to your letters of October 23, ana November 
14, 1963, also January 13, 1964 on the subject of NMB Case No. R-3641, 
representation of Pilot Engineers and Flight Engineers, employees of 
Eastern Air Lines, Inc. Your letters contain two requests, viz. 


1. That the National Mediation Board defer processing of 
ALPA's application during the period while FEIA charges of 
statutory violations are pending before other SOrans or in 
the alternative, 


That this Board hold a hearing to determine the merits of 
five charges enumerated on page 2 of your January 13, 1964 
letter. 


Respecting your first request, you are of course aware that the 
National Mediation Board is concerned only with the administration of the 
Railway Labor Act. The actions of the National Labor Relations Board cited 
in your various communications deal with the practices of that Board under 
a different law, and have only a remote relevancy to the handling by the 
National Mediation Board of a representation dispute arising under Section 
2, Ninth, of the Railway Labor Act. The Board has also reviewed the cases 
under the Railway Labor Act referred to in your letter of January 13, 1964. 
A careful analysis of the circumstances in each of these cases does not dis- 
close any case in which the facts were in any way comparable to those in 
the instant dispute, R-3641, except Case R-3619, representation of Pilots, 
American Air Lines, Inc, In that case ALPA's request for delay pending the 
outcome of certain litigation was denied. The Board also declined to hold a 
hearing on the merits of alleged unfair labor practices on the part of the 
carrier. 


It is the statutory duty of this Board, under Section 2, Ninth, of 
the Railway Labor Act, to complete its investigation and to certify a repre- 
sentative within thirty (30) days after receipt of the invocation for its 
services. While the Courts have ruled that this thirty (30) day period is 
advisory rather than mandatory, it is the duty of the Board to proceed as 


rapidly as possible to complete its investigation and to certify a repre- 
sentative. In many cases, failure to conduct an election promptly may 
have an adverse effect on the Board’s efforts to maintain peace in the 
transportation industry. 


With respect to your second request, it has been the Board's 
consistent position, since its creation under the 1934 amendments to the 
Railway Labor Act, that this Board has no legal authority to investigate 
and pass upon charges of carrier interference, assistance, influence, and 
coercion in connection with the representation of carrier employees. The 
Board's powers in such matters are limited to insuring that during the time 
of taking a secret ballot or in exercising other methods of ascertaining 
the choice of representatives, the employees shall be free from interference, 
influence or coercion by the carrier. It is unnecessary to point out that 
the Railway Labor Act prescribes a procedure for the protection of employees 
in their choice of representatives, through the application of Section 2, 
Tenth, of the Act. 


The entire Board has personally reviewed your letters and all of 
the material submitted by your organization, the applicant, and the carrier, 
as well as the resume of the cases cited in your letter of January 13, 1964 
which involve this Board's past actions. As the result of this study and 
review, and after having given careful consideration to all the facts and 
circumstances before it, the Board has reached the conclusion that both of 
your requests, as indicated above, must be and are hereby denied. 


There appears, however, to be a controversy regarding the eligibility 
of certain individuals to vote in any election conducted under Case R-3641. 
The Board will, therefore, schedule a hearing confined to the specific 
subject of determining who is eligible to participate in an election among 
Pilot Engineers and Flight Engineers of Eastern Air Lines, to be held early 
in February, 1964, on a date to be announced. 


By direction of the NATIONAL MEDIATION BOARD. 


/s/_ E. C. Thompson 


E. C. Thompson 
Executive Secretary 


ce-to: C, H. Ruby 
W. G. Harlan 
W. H. Whatley 


NATIONAL MEDIATION BOARD 
Washington 


In the matter of the Application of 


CASE NO. R-3641 


AIR LINE PILOTS ASSOCIATION 


FINDINGS UPON 
INVESTIGATION 


alleging representation dispute pursuant to 
Section 2, Ninth, of the Railway Labor Act 


involving Flight Engineers, employees 
of 
EASTERN AIR LINES, INC. 


April 14, 1964 


ce 00 0e ce 68 08 8 es se eb oe te 


On October 4, 1963, pursuant to Section 2, Ninth, of the Railway 
Labor Act, the services of the National Mediation Board were invoked by the 
Air Line Pilots Association (hereinafter referred to as ALPA) alleging the 
existence of a representation dispute among certain employees of Eastern 
Air Lines, Inc., (hereinafter referred to as Carrier) named in the applica- 
tion as "Pilot-Engineers - Third Crew Members". In a letter from ALPA to 
the Board dated October 4, 1963, ALPA stated this application is intended 
to cover persons who function in the third seat of all of Eastern'’s equip- 
ment, however designated, as pilot engineers, flight engineers, third crew 
members or otherwise. This craft or class of employees is hereinafter re- 
ferred to as "Flight Engineers". 


Subsequent to the filing of this petition, the Board received 
several commnications from the Eastern Air Lines Chapter of the Flight 
Engineers' International Association (hereinafter referred to as FEIA-EAL) 
contending in part that an election should not be held pending the outcome 
of subsisting litigation and/or the Board should conduct an investigation 
and hearing to determine whether the Carrier's activities, vis-a-vis strik- 
ing flight engineers and incumbent third seat occupants, were of such a 
nature that a valid election, free of the alleged taint of carrier inter- 
ference, influence, or coercion, could be held, 


On January 31, 1964, after the Board had received and reviewed 
the results of a field investigation, and after the Board had also examined 
fully the records of pleadings, affidavits, decisions, and other documents 
relating to the two Court cases and the Civil Aeronautics Board proceedings 
to which FEIA referred in its communications, the Board ruled that both re- 
quests of the FEIA, set forth in the paragraph above, were denied. The 
Board also ruled, in the same letter, that a hearing on the question of 
eligibility to vote would be held. 


A pre-hearing conference, with ALPA, FEIA, and the Carrier present, 
was held with the full Board on February 12, 1964. At that time, the par- 
ties and the Carrier were further informed about the scope and nature of the 
hearing that was scheduled, and the date for said hearing was set for Feb- 
ruary 26, 1964. 


On February 26, 27, and 28, 1964, a hearing on the issue of eli- 
gibility to vote, was conducted by Board Member Howard G. Gamser at the 
Board offices in Washington, D. C. ALPA, FEIA, and the Carrier were pres- 
ent and represented by counsel. At the close of the hearing, arrangements 
were made for the simultaneous submission of briefs on March 12, 1964, and 
reply briefs on March 18, 1964. 


During the course of the hearing, and in the briefs filed there- 
after, FEIA renewed its request that the Board dismiss ALPA's application 
for a representation election 1/ because of the pendency of litigation rel- 
evant to this matter. In addition, FEIA contended that it had been denied 
due process at the hearing in that the Carrier had deprived it of access 
to files and other records, in the Carrier's possession, required to sustain 
certain allegations relevant to FEIA’s contentions as to the temporary na- 
ture of present third seat assignments. 


As to the question of eligibility to vote, FEIA contended speci- 
fically that only approximately ore hundred and three (103) present third 
seat occupants and all striking flight engineers should be given a ballot. 
This position was based upon allegations and arguments that all other pres- 
ent third seat occupants are only temporarily and expeditiously replacing 
strikers; that said strikers continue to have an interest in the jobs and 
their employment relationship has not been terminated, as evidenced by 
their "unconditional" offer to return to work prior to the hiring of re- 
placements. FEIA contended further that under "Rule 6" 2/ of the Board's 
published Rules and Regulations, strikers were entitled to vote as “"dis- 
missed employees whose requests for reinstatement account of wrongful dis- 
missal are pending before proper authorities . . ." 


1/ FEIA-EAL stated at the outset of the prehearing conference, at the hear- 
ing, and in its brief that it was appearing specially in this proceeding. 
FEIA-EAL requested it be noted that its appearance did not constitute a 
waiver of its claim that no representation proceeding could be under- 
taken, under the Railway Labor Act, pending the outcome of subsisting 
litigation and/or disposition of charges filed with this Board. 


Section 1206.6 and Section 1206.7, Title 29, Chapter X of the Code of 
Federal Regulations. 


ALPA contended that the Board should only consider, in determining 
eligibility to vote, whether the employees affected had a present substantial 
interest in the class or craft on this Carrier. ALPA contended further that 
court findings, changed job qualifications, the nature of the work performed, 
and the actual assignment and operations of the cockpit complement at the 
present time are indicia of the permanent nature of replacemeats made, as well 
as the absence of a present interest in such employment of the strikers. 


ALPA also argued that "Rule 6" was inapplicable to these strikers 
in that they have no likelihood of prospective employment, an essential 
requirement for its consideration. 


The Carrier also submitted certain information and contentions for 
Board consideration in resolving the question of eligibility. In brief, 
the Carrier alleged that the strikers have been permanently replaced; that 
these strikers are no longer employees within the definition of same con- 
tained in the Act; that the strikers never made an "unconditional" offer to 
return to work; and that the strikers are not entitled to vote in this 
representation proceeding because of actions taken by individual strikers 
and their labor organization, after the commencement of the strike, inimical 
to a continued employment relationship. 3/ 


During the course of the hearing, FEIA-EAL made requests to ex- 
amine certain Carrier's records in order to find evidence in support of 
allegations made by the organization. The Carrier was not willing to per- 
mit such an examination by FEIA-EAL, but did indicate all records considered 
pertinent by the Board would be made available to a Board agent. Lacking 
subpoena power, it was decided by the hearing officer that a further inves- 
tigation of Carrier's records, relevant to FEIA-EAL's allegations, would 
be undertaken. The results of this additional investigation were available 
to the Board before the issuance of this determination. 


DISCUSSION 


On June 23, 1962, after the procedures required under the Rail- 
way Labor Act had been exhausted and after additional negotiations and 
proposals did not produce a satisfactory settlement of their dispute con- 
cerning conditions and tenure of employment, the FEIA-EAL struck the Car- 
rier. During the months of July and August ot 1962, the Carrier directed 
certain letters to the union and to its individual striking members set- 
ting forth the terms under which they could return to work. These letters 
also outlined the Carrier's intention to replace the strikers, in the 
event the strikers did not return, and to restore full operations. On 


3/ It should be here noted that the Board afforded the Carrier the oppor- 
tunity to participate in this proceeding for the limited and customary 
purpose of providing factual and technical assistance in the resolution 
of the issues presented. 


August 25, 1962, the union and the striking members were informed by the 
Carrier that they had been replaced. By the latter part of September of 1962, 
virtually full operations of the Carrier had been accomplished. On Septem- 
ber 27, 1962, FEIA-EAL sent a letter to the Secretary of Labor which, among 
other things, stated that the strikers were willing to return. A dispute 
exists between the parties as to whether this statement should be regarded 

as a "conditional" or "unconditional" offer to return to work. A resolution 
of these contentions does not appear necessary. 


Shortly after the strike began, FEIA-EAL attempted to process a 
grievance on behalf of the replaced flight engineers before the system 
board of adjustment established under their agreement with the Carrier. 
The individual strikers also instituted grievances requesting reinstatement. 
A second issue, concerning the right to initiate such a grievance, was 
raised in this same forum by the union. The Carrier opposed these efforts 
and challenged the jurisdiction of the system board. These matters have 
not been resolved. FEIA-EAL has also sought relief in the Courts and 
before the CAB because of alleged activities of the Carrier during the 
course of this dispute. Preliminary determinations, adverse to FEIA-EAL 
contentions, have resulted; but final decisions on the merits of FEIA-EAL 
charges are still before the Courts. Dismissal of the union's complaint 
filed with the CAB is also being appealed. 


In June of 1962, when the strike began, the Carrier had six hun- 
dred and thirty-seven (637) employees carried on the flight engineer sen- 
iLority roster. 


In resuming operations, the Carrier had available about one hun- 
dred (100) flight engineers who returned to work. In addition thereto, 
approximately two hundred and seventy-five (275) Martin co-pilots were 
taken from furlough status, trained, and then assigned to fly as engineers. 
Another source of flight engineers tapped by the Carrier was third pilots 
taken from jet operations and trained for engineer assignments. The Carrier 
also hired some new pilots, who had flight engineer qualifications, and sub- 
sequently assigned them as flight engineers. 


At this time, Carrier's records indicate there are approximately 
six hundred and fifty (650) flight crew members who, according to a pre- 
ponderance check conducted in connection with the instant investigation, 
would be eligible, by this standard, to vote i. a represen:ation proceeding. 
Flight operations, at this time, have expanded beyond those conducted prior 
to the strike. 


Section 2, Fourth, of the Railway Labor Act, gives employees sub- 
ject to its provisions "the right to organize and bargain collectively 
through representatives of their own choosing. The majority of any craft 
or class of employees shall have the right to determine who shall be the 
representative of the craft or class for the purposes of this Act." 


Section 2, Ninth, requires the National Mediation Board to investi- 
gate disputes which arise among a Carrier's employees over representation 
and to certify the duly authorized representatives of such employees. The 
statute, in this same section, makes an additional requirement that the 


Board utilize an appropriate method for making this determination “in such 
manner as shall insure the choice of representatives by the employees with- 
out interference, influence, or coercion exercised by the carriers." 


The issue of the craft or class of employees concerned herein has 
not been raised by any party to this proceeding. The question of the ability 
of the Board to determine majority representation at this time has ‘also been 
determined, and this affirmative decision communicated to the parties on 
January 31, 1964. Nothing disclosed subsequent thereto in the record and 
the investigation conducted in connection with this proceeding requires that 
we alter the decision. 


In determining the choice of the majority of employees under this 
same section of the statute, the Board is required to designate who may 
participate as eligible voters in the event an election is required. For 
the Board's guidance in making this determination, the parties furnished 
voluminous citations to cases arising under the National Labor Relations 
Act and its amendments. In the light of obvious differences in statutory 
language and legislative history, these Board and Court decisions are of 
only limited value in our deliberations. Greater reliance must be, placed on 
our own statutory language and Court decisions which indicate that: this 
Board has much wider discretion in representation proceedings. The system 
of industrial jurisprudence under which unions and carriers subject to this 
Act shape their bargaining relations and have institutionalized their bar- 
gaining procedures also requires modifications of the strictures and con- 
siderations extant under the other law. Additionally, this Board has its 
experience and expertise as well as rules and regulations developed over a 
period of years. 


FINDINGS 


On the basis of the entire record and the considerations mentioned 
above, the Board finds that: 


(a) Those cligible to vote will be all employees currently 
holding regular assignments as flight engineers (Pilot en- 
gineers, flight engineers, or third crew members performing 
the flight engineering function) including all such employees 
on authorized leave of absence or sick leave; employees as- 
signed as test flight engineers or chock flight ergineers; 
and all employees who have performed a preponderance of their 
compensated service as flight engineers during the three 
month period immediately preceding the assignment of a mediator 
to conduct the election. All contentions that the employees 
enumerated above have only a temporary interest in the craft 
or class are hereby overruled. 


(b) Also eligible to vote will be any individual in the fol- 
lowing categories: Any individual who, immediately prior to 
June 23, 1962, the strike date, was holding a regular assign- 
ment as flight engineer, including probationary employees and 
those working as test flight engineers and check flight en- 

gineers; or who was on authorized leave or sick leave from a 


flight engineer position; or who was on furlough as flight 
engineer with retention of seniority rights; or who worked 

a preponderance of time as flight engineer during a period 
of 90 days prior to the strike date shown above. However, 
any former employee in this group who has terminated all 
interest in further employment as flight engineer with this 
Carrier, includirg, but not limited to those former employees 
who have accepted employment with another carrier subject to 
the Railway Labor Act, in a flight crew capacity, shall be 
ineligible to vote. Contentions made that withdrawal of 
pension or vacation monies is indicia alone of the termina- 
tion of interest in former employment are specifically 
overruled. Conduct during the course of the strike shall 
also not be considered solely determinative of interest in 
further employment. 


This conclusion is in accordance with Section 1206.6 and Section 
1206.7, Title 29, Chapter X of the Code of Federal Regulations. These sec- 
tions read as follows: 


"Eligibility of dismissed employees to vote. Dismissed 
employees whose requests for reinstatement account of 
wrongful dismissal are pending before proper authorities, 
which includes the National Railroad Adjustment Board or 
other appropriate adjustment board, are eligible to par- 
ticipate in elections among the craft or class of employees 
in which they are employed at time of dismissal. This does 
not include dismissed employees whose guilt has been deter- 
mined, and who are seeking reinstatement on a leniency 
basis. 


“Construction of this part. The rules and regulations in 
this part shall be liberally construed to effectuate the 
purposes and provisions of the act." 


All contentions advanced that the strikers are not to be regarded 
as "dismissed" employees or that they have insufficient possibility of future 
employment to be regarded as "employees" as well as allegations that the 
requirement that a request for reinstatement must be before “proper authori- 
ties" has not been met are disposed of in accor”ance with the above find- 
ings. Such evidence as is now available to the Board in support of these 
contentions and allegations is not persuasive that this eligibility require- 
ment, contained in the above-quoted rule, (Section 1206.6), has not been 
fulfilled at this juncture in these proceedings. Applications pending 
before the System Board, remedies requested in the CAB application, and 
relief prayed for in pending litigation all suggest that striking flight 
engineers’ status as employees has not been finally determined. 


In the preparation of the eligible list pursuant to the above find- 
ings, each claim of eligibility will be determined on its merits under the 
above rule, from such records as are available. 


A mediator will be assigned to continue investigation and | conduct 
a representation election in accordance with the findings and determinations 


set forth herein. 


By order of the NATIONAL MEDIATION BOARD. 


E. C. Thompson 
Executive Secretary 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, an unincorporated labor 
organization, 558 Hialeah Drive, Hialeah, 
Florida, 
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Plaintiff, 
~against- 


NATIONAL MEDIATION BOARD; 


LEVERETT EDWARDS, Individually and as Chairman 
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of the National Mediation Board; bat cacn etn 


1028-64 


es 08 40 00 08 40 0h oe oe 08 ee 


FRANCIS A. O'NEILL, JR., Individually and as a 
Member of the National Mediation Board; 


HOWARD G. GAMSER, Individually and as a Member 
of the National Mediation Board, 

1230 Sixteenth Street, N. W., Washington 6, 

D. C.; 


Defendants. 
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EASTERN AIR LINES, INC., a Delaware corporation, 
10 Rockefeller Plaza, New York, N. Y. 10020, 
Applicant for Intervention. 


eeee 


MOTION OF EASTERN AIR LINES, INC. 
TO INTERVENE AS A DEFENDANT UNDER RULE 24 
Eastern Air Lines, Inc. (Eastern) moves for leave to intervene as 
a Defendant in this action, in order to assert the defenses set forth in 
Eastern's proposed Answer, of which a copy is hereto attached, on the grounds 
that (a) Eastern is alleged to be a party to an alleged agreement which 
Plaintiff seeks to enforce, (b) Eastern is the carrier involved in the 


representation dispute which is the subject matter of this action and as 


such would be injured by the granting of the relief sought in the 

Complaint and (c) numerous charges are made against Eastern in the 

Complaint and other documents filed in this proceeding, and Eastern should be 
given an opportunity to Cciscuss such charges; and representation of Eastern's 
interest by existing parties is or may be inadequate and Eastern is or may 
be bound by a judgment in the action, and Eastern's claims and defenses and 
the main action have questions of law and fact in common. 


Respectfully submitted, 


/s/ Llewellyn C. Thomas 


Llewellyn C. Thomas 

725 Fifteenth Street, N. W. 
Washington 5, D.C. 
District 7-2004 


E. Smythe Gambrell 

W. Glen Harlan 

GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 
825 Citizens & Southern National Bank Building 
Atlanta, Georgia 30303 


CRAIGHILL, AIELLO, GASCH & CRAIGHILL 
725 Fifteenth Street, N. W. 
Washington 5, D. C. 


Of Counsel 


I hereby certify that on May 7, 1964, I delivered a copy of the 
foregoing motion of Eastern Air Lines, Inc. to intervene, together with a 
copy of points and authorities in support thereof and a ccpy of the proposed 
answer of said Eastern Air Lines, Inc. hereto attached to the offices of 
Zimring, Gromfine & Sternstein, 1001 Connecticut Avenue, N.W., Washington,D.C., 
attorneys for plaintiff. 


/s/ Llewellyn C. Thomas 


Llewellyn G. Thomas 


Service of a copy of the foregoing motion, together with a copy of 
the points and authorities in support thereof and a copy of the proposed 
answer of said Eastern Air Lines, Inc. acknowledged on behalf of defendants, 
National Mediation Board, Leverett Edwards, Francis A. O'Neill, Jr., and 
Howard G. Gamser, individually and as members of said Board, this 7th day of 
May, 1964. 

/s/_ Howard E. Shapiro 
Penere Sh POF Justice 
Attorney for said defendants 
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IN THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS ‘INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, an unincorporated labor 
organization, 558 Hialeah Drive, Hialeah, 
Florida, 


Plaintiff, 
-against- 
NATIONAL MEDIATION BOARD: 


LEVERETT EDWARDS, Individually and as Chairman SUPER PASAR 
of the National Mediation Board; 2 No. 1028-64 


FRANCIS A. O'NEILL, JR., Individually and as a 
Member of the National Mediation Board; 


HOWARD G. GAMSER, Individually and as a Member 
of the National Mediation Board, 
1230 Sixteenth Street, N. W., Washington 6, 
dD. C., 

Defendants. 
EASTERN AIR LINES, INC., a Delaware corporation, 
10 Rockefeller Plaza, New York, N. Y. 10020, 
Intervenor as Defendant. 
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ANSWER OF EASTERN AIR LINES, INC., INTERVENOR 


Eastern Air Lines, Inc. (Eastern), Inservenor as Defendant in this 
action, answers the Complaint as follows: 


1. Answering Paragraph 1 of the Complaint, Eastern admits that 


Plaintiff is seeking the relief there described. The remaining allegations 


of Paragraph 1 are denied. 


2. The allegations of Paragraph 2 of the Complaint are denied. 


3. Answering Paragraph 3 of the Complaint, Eastern admits that 
Plaintiff is an unincorporated voluntary labor organization which is the 
successor of an organization which in 1948 was certified by the National 


Mediation Board as the representative, for purposes of the Railway Labor 


Act, of employees known as flight engineers and student flight engineers. 


The remaining allegations of Paragraph 3 are denied. 

4. Answering Paragraph 4 of the Complaint, Eastern adaite that 
the National Mediation Board (the Board) is an agency of the United States, 
created and governed by the Railway Labor Act, and that its menbers are 
Francis A. O'Neill, Jr., who is the Chairman, Leverett Edwards and Howard 
G. Gamser, that the individual Defendants collectively Sonatinital the Board 
and that the offices of all such Defendants are located within the District 
of Columbia. The remaining allegations of Paragraph 4 are denied! 

5. Answering Paragraph 5 of the Complaint, Eastern adntts that 
on June 23, 1962 flight engineers in the employ of Eastern Air Lines repre- 
sented by Plaintiff engaged in a work stoppage against Eastern and that 
picketing of Eastern continues at a few of Eastern's many places of busi- 
ness. The remaining allegations of Paragraph 5 are denied. 

6. The allegations of Paragraph 6 of the Complaint are admitted. 

7. The allegations of Paragraph 7 of the Complaint are admitted. 

8. The allegations of Paragraph 8 of the Complaint ice admitted. 

9. Answering Paragraph 9 of the Complaint, Eastern Geics that 
the Boacd, by letter dated January 31, 1964, refused to defer processing of 
the application of Air Line Pilots Association (ALPA) pending disposition 
of the charges brought by Plaintiff against Eastern before the civil Aero- 
nautics Board and the United States District Court for the Southera District 


of New York and that the Board also refused to hold a hearing with respect 


to certain of the charges made by Plaintiff. The remaining allegations of 
Paragraph 9 are denied. Further answering Paragraph 9, Eastern shows that 
the Board in its letter of January 31, 1964 stated that it had personally 
reviewed all of the letters and materials submitted by Plaintiff, by ALPA, 
and by Eastern, which materials included the entire record of the Court 
cases referred to in Paragraph 9 of the Complaint and the record of the 
Civil Aeronautics Board case so referred to, together with the decisions by 
two Judges of the United States District Court for the Southern District of 
New York and two panels of the United States Court of Appeals for the 
Second Circuit holding Plaintiff's charges to be without merit, two Orders 
of the Supreme Court of the United States denying certiorari with respect 
to such Court decisions, and the decision of the Civil Aeronautics Board 
dismissing Plaintiff's Complaint against Eastern. With zespect to its 
analysis of all such materials, the Board stated as follows: 
"As the result of this study and review, and after having given 
careful consideration to all the facts and circumstances before 
it, the Board has reached the conclusion that both of your re- 
quests, as indicated above, must be and are hereby denied.” 
Eastern further shows that the Board on various occasions stated that it 


had investigated Plaintiff's charges thoroughly, had found that the strike 


in question was an "economic strike" and not an "unfair labor practice 


strike" and that for that reason there was no need to hold a hearing with 
respect to the charges advanced by Plaintiff. 

10. Answering Paragraph 10 of the Complaint, Eastern admits that 
on February 26, 27 and 28, 1964 the Board, through its Member Howard G. 
Gamser, held a hearing for the purpose of determining who would be eligible 
to participate in the representation election. The remaining allegations 


of Paragraph 10 are denied. Further answering Paragraph 10, Eastern shows 


that the Board's letter of January 31, 1964 referred to above and: in Para- 
graph 9 of the Complaint stated that the Board had power for the purpose of 
“insuring that during the time of taking a secret ballot or of exercising 

other methods of ascertaining the choice of representatives, the employees 


shall be free from interference, influence or coercion by the carrier." 


Eastern further shows that it repeatedly stated to Plaintirf, the Board and 


ALPA its understanding that the Board would consider aay evidence. which 
Plaintiff might produce to indicate that any activities of Eattern were 
effective to constitute interference, influence or coercion with respect to 
the employees or to interfere in any manner with a free and fair election, 
and Eastern repeatedly invited Plaintiff to produce any evidence of that 
type which might be in Plaintiff's possession. Despite that statement and 
invitation made before and during the February 26-28 hearing, Plaintiff 
presented no evidence, and made no offer of proof, designed to establish 
any such conduct on the part of Eastern. Despite the fact that a prehear- 
ing conference was held by the Board on February 12, 1964, Plaintiff made 
no advance requests for information from Eastern or ALPA, and Plaintifé 
produced no witnesses at the hearing on February 26-28. Eastern proffered 
the only witness which it had available, and that witness was subjected to 
examination by Plaintiff during two days of the hearing furnishing all 
information which was available in view of the lack of advance notice that 
any such information was desired by Plaintiff. Plaintiff then demanded 
access to a large volume of Eastern's records and the production of addi- 
tional witnesses, but in view of the facts (1) that the requert was not 
made until the second day of the three-day hearing, (2) that the request 
was extremely burdensome entirely aside from its untimeliness, and (3) that 


Plaintiff had pending litigation against Eastern which might be affected by 


to certain of the charges made by Plaintiff. The remaining allegations of 
Paragraph 9 are denied. Further answering Paragraph 9, Eastern shows that 
the Board in its letter of January 31, 1964 stated that it had personally 
reviewed all of the letters and materials submitted by Plaintiff, by ALPA, 
and by Eastern, which materials included the entire record of the Court 
cases referred to in Paragraph 9 of the Complaint and the record of the 
Civil Aeronautics Board case so referred to, together with the decisions by 
two Judges of the United States District Court for the Southern District of 
New York and two panels of the United States Court of Appeals for the 
Second Circuit holding Plaintiff's charges to be without merit, two Orders 
of the Supreme Court of the United States denying certiorari with respect 
to such Court decisions, and the decision of the Civil Aeronautics Board 
dismissing Plaintiff's Complaint against Eastern. With zespect to its 


analysis of all such materials, the Board stated as follows: 


"As the result of this study and review, and after having given 
careful consideration to all the facts and circumstances before 
it, the Board has reached the conclusion that both of your re- 
quests, as indicated above, must be and are hereby denied." 


Eastern further shows that the Board on various occasions stated that it 
had investigated Plaintiff's charges thoroughly, had found that the strike 
in question was an “economic strike" and not an "unfair labor practice 
strike" and that for that reason there was no need to hold a hearing with 
respect to the charges advanced by Plaintiff. 

10. Answering Paragraph 10 of the Complaint, Eastern admits that 
on February 26, 27 and 28, 1964 the Board, through its Member Howard G. 
Gamser, held a hearing for the purpose of determining who would be eligible 
to participate in the representation election. The remaining allegations 


of Paragraph 10 are denied. Further answering Paragraph 10, Eastern shows 


that the Board's letter of January 31, 1964 referred to above and in Para- 
graph 9 of the Complaint stated that the Board had power for the purpose of 
“insuring that during the time of taking a secret ballot or of exercising 
other methods of ascertaining the choice of representatives, the employees 
shall be free from interference, influence or coercion by the aaerten 
Eastern further shows that it repeatedly stated to Plaintirf, cha Bose and 
ALPA its understanding that the Board would consider any evidence which 
Plaintiff might produce to indicate that any activities of Eastern were 
effective to constitute interference, influence or coercion with respect to 
the employees or to interfere in any manner with a free and fair election, 
and Eastern repeatedly invited Plaintiff to produce any evidence of that 
type which might be in Plaintiff's possession. Despite that statement and 
invitation made before and during the February 26-28 hearing, Plaintiff 
presented no evidence, and made no offer of proof, designed to establish 
any such conduct on the part of Eastern. Despite the fact that a’ prehear- 
ing conference was held by the Board on February 12, 1964, Plaintiff made 
no advance requests for information from Eastern or ALPA, and Plaintiff 
produced no witnesses at the hearing on February 26-28. Eastern proffered 
the only witness which it had available, and that witness was subjected to 


examination by Plaintiff during two days of the hearing furnishing all 


information which was available in view of the lack of advance notice that 


any such information was desired by Plaintiff. Plaintiff then demanded 


access to a large volume of Eastern's records and the production of addi- 
tional witnesses, but in view of the facts (1) that the request was not 
made until the second day of the three-day hearing, (2) that the request 
was extremely burdensome entirely aside from its untimeliness, and (3) that 


Plaintiff had pending litigation against Eastern which might be affected by 


the "fishing expedition" proposed by Plaintiff, Eastern declined ca produce 
such records and witnesses. Eastern stated that it would make such records 
and witnesses fully available to the Board, as contemplated by Section 2, 
Ninth of the Railway Labor Act, and Eastern did so. At the hearing Eastern 
produced testimony under oath that the replacements for the strikers were 
permanent employees, and Plaintiff offered no testimony or other credible 
evidence to the contrary. Eastern was denied party status at the hearing, 
and was allowed to furnish only such information as was tequested by the 
Board, ALPA and Plaintiff. Eastern examined evidence only fer purposes of 
authentication. Eastern was permitted to file a brief, as is common 
practice in representation proceedings before the Board. 2 

ll. The allegations of Paragraph 11 of the Complaint are denied 
as pleaded. Further answering Paragraph 11, Eastern shows that, after the 
hearing, the Board conducted a further investigation, examining Eastern's 
records and requesting and obtaining information from various knowledgeable 
persons. On information and belief, Plaintiff was given an o»portunity to 
furnish any facts and to make any objections it might wish to offer on the 
subjects thus investigated by the Board. : 


12. The allegations of the first santence of Paragraph 12 of the 


Complaint are admitted. All other allegations of said paragraph are denied 


as pleaded. The Board's Findings Upon Investigation issued April i4, 1964 
is self-explanatory. 

13. The allegations of Paragraph 13 of the Complaint are denied 
as pleaded. The decision of the United States Court of Appeals there 
referred to is self-explanatory. 

14. Answering Paragraph 14 of the Complaint, Eastern admits that 


on April 24, 1964 Plaintiff used its characterization of the decision of 


the "fishing expedition" proposed by Plaintiff, Eastern declined to produce 


such records and witnesses. Eastern stated that it would make such records 
and witnesses fully available to the Board, as contemplated by Section 2, 
Ninth of the Railway Labor Act, and Eastern did so. At the hearing Eastern 
produced testimony under oath that the replacements for the strikers were 
permanent employees, and Plaintiff offered no testimony or other credible 
evidence to the contrary. Eastern was denied party status at the hearing, 
and was allowed to furnish only such information as was requested by the 
Board, ALPA and Plaintiff. Eastern examined evidence only for purposes of 
authentication. Eastern was permitted to file a brie£, as is common 
practice in representation proceedings before the Board. 

11. The allegations of Paragraph 11 of the Complaint are denied 
as pleaded. Further answering Paragraph 11, Eastern shows that, after the 
hearing, the Board conducted a further investigation, examining Eastern's 
records and requesting and obtaining information from various knowledgeable 
persons. On information and belief, Plaintiff was given an opportunity to 
furnish any facts and to make any objections it might wish to offer on the 
subjects thus investigated by the Board. 

12. The allegations of the first sentence of Paragraph 12 of the 
Complaint are admitted. All other allegations of said paragraph are denied 
as pleaded. The Board's Findings Upon Investigation issued April i4, 1964 
is self-explanatory. 

13. The allegations of Paragraph 13 of the Complaint are denied 
as pleaded. The decision of the United States Court of Appeals there 
referred to is self-explanatory. 

14. Answering Paragraph 14 of the Complaint, Eastern admits that 


on April 24, 1964 Plaintiff used its characterization of the decision of 


the United States Court of Appeals for the District of Columbia Circuit as 


a basis for demanding that the Board grant it a further hearing, and that 
the Board denied that request. The remaining allegations of Paragraph 14 
are denied. 

15. The allegations of Paragraph 15 of the Complaint are admitted 
except that the first date mentioned therein should be April 27, 1964. 

16. Answering Paragraph 16 of the Complaint, Eastern admits that 
at approximately the times referred to therein Plaintiff and some of the 
strikers filed documents which they characterized as "grievances" contend- 
ing that the strikers nad been improperly "discharged", and Backave further 
admits that at approximately the times referred to in said paragraph 
Eastern rejected said documents on the grounds, among others, that they 
were not "grievances" and that the strikers were not "discharged" but were 
permanently replaced when they refused to return to work in response to 
Eastern's repeated requests to do so. The remaining allegations of Para- 
graph 16 are denied. 

17. Answering Paragraph 17 of the Complaint, Eastern admits that 
on or about December 12, 1962 Plaintiff requested the Board to name a 
referee and that the Board has not named a referee. Eastern denies that 
the request was made in accordance with the terms of any agreemcat, and 
denies the remaining allegations of Paragraph 17. 

18. The allegations of Paragraph 18 of the Complaint are deniec. 

19. The allegations of Paragraph 19 of the Complaint are denied. 

20. The allegations of Paragraph 20 of the Complaiat are denied. 

FURTHER DEFENSES 
A. The Court lacks jurisdiction to grant the relief sought in 


the Complaint. 


B. The Complaint fails to state a claim on which relief may 
be granted. 

C. Plaintiff has failed to exhaust administrative remedies which 
are prerequisites to any available judicial relief. 

D. Plaintiff is barred by laches and by its own lack of dili- 
gence from obtaining relief requested in the Complaint. 

WHEREFORE, Eastern prays that the relief requested in the 
Complaint be denied, that the Complaint be dismissed, and that Eastern be 
awarded the costs and disbursements of this action. 


Respectfully submitted, 


/s/_ Liewellyn C. Thomas 
Llewellyn C. Thomas 


725 Fifteenth Street,N.W. 
Washington 5, D. C. 
District 7-2004 


E. Smythe Gambrell 

W. Glen Harlan 

GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 
825 Citizens & Southern National Bank Building 
Atlanta, Georgia 30303 


CRAIGHILL, AIELLO, GASCH & CRAIGHILL 
725 Fifteenth Street, N. W. 
Washington 5, D. C. 


Of Counsel 


VERIFICATION 


STATE OF NEW YORK ) 
2 «SS.: 

COUNTY OF NEW YORK ) 
RALPH H, SKINNER, being duly sworn, deposes and says: That he 


has read the foregoing answer and knows the contents thereof; that the same 


is true to his own knowledge, except as to the matters therein stated to be 


alleged on information and belief, and that as to those matters he believes 


it to be true. 

Deponent further says that the reason this verification is not 
made by Defendant Eastern Air Lines, Inc. is that the said befendact is a 
foreign corporation and that he is an officer thereof, to wit, its Vice 
President. 


/s/_ Ralph H. Skinner 
RALPH H. SKINNER 


SWORN TO AND SUBSCRIBED BEFORE ME 


THIS 6thDAY OF MAY, 1964. 


/s/ Stephan E. Smiszko 
Notary Public 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 
an unincorporated labor organization, 
558 Hialeah Drive 
Hialeah, Florida, 


Plaintiff Civil Action No. 


1028-64 
ve 


NATIONAL MEDIATION BOARD; 


oe oe oe oe te ee oe 8 


LEVERETT EDWARDS, individually and 
as Chairman of the National 
Mediation Board; 


oe os 08 oe 


FRANCIS A. O'NEILL, JR., 
individually and as a member 
of the National Mediation Board; 


HOWARD G. GAMSER, individually and 
as a member of the National 
Mediation Board, 

1230 - Sixteenth Street, N. W. 
Washington 6, D. C. 


Defendants 


MOTION FOR LEAVE TO 
INTERVENE 


CHARLES H. RUBY, as President of the Air Line Pilots Association, 
International, and the Air Line Pilots Association, International, an 


unincorporated association move the Court for leave to intervene in this action 


pursuant to Rule 24 of the Federal Rules of Civil Procedure upon the ground 


that the defense of such applicants and the main action have a question of 
law or fact in common, as more fully set forth in the accompanying affidavit 


of Herbert A. Levy. The Applicants for Intervention were and are parties 


to and initiators of a proceeding before the National Mediation Board 
known and designated in the records of the Board as National Mediation 


Board Case No. R-3641, and this action is predicated upon official acts of 


the National Mediation Board taken in the course of that proceeding, as more 


fully set forth in the accompanying affidavit of Herbert A. Levy. Inter- 
vention is sought in this proceeding so that the interests of the Applicants 
for Intervention together with the interests of employees vapwecented by 
such Applicants shall be properly protected and in order to avoid prejudice 


to such interests by reason of any action which may be taken herein. 


HENRY WEISS 

O'DONOGHUE & O'DONOGHUE 

1912 Sunderland Place, N. W. 
Washington, D. C. 


By [s/ Martin F. O'Donoghue 
Martin F. O'Donoghue 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS' INTERNATIONAL 

ASSOCIATION, EAL CHAPTER, AFL-CIO, 
an unincorporated labor organization, : 
558 Hialeah Drive Civil Action No. 
Hialeah, Florida, 


Plaintiff 
v. PROPOSED ANSWER 
NATIONAL MEDIATION BOARD; 
LEVERETT EDWARDS, individually and 
as Chairman of the National 
Mediation Board; 
FRANCIS A. O*NEILL, JR., 
individually and as a member 
of the National Mediation Board; 
HOWARD G. GAMSER, individually and 
as a member of the National 
Mediation Board, 
1230 - Sixteenth Street, N. W. 
Washington 6, D. C, 


Defendants 


As and for its proposed answer and responsive pleading to the 


complaint in this action, the Applicants for Intervention, (referred to 


herein as “ALPA') by their attorneys, Henry Weiss and O'Donoghue & O'Donoghue , 


allege as follows: 


1. Admit each and every allegation contained in paragraphs numbered 
ny", "4" and "15" of the complaint. 
2. Deny each and every allegation contained in paragraphs numbered 


"Q") "18", "19" and "20" of the complaint. 


3. Deny each and every allegation contained in paragraph "3" of 
the complaint herein except admit that the plaintiff is an unicorporated 
voluntary labor organization to which a certification of the National 
Mediation Board was issued in 1948, and for the content and effect of 
that certification, reference is respectfully made to the said certification. 

4. Deny knowledge or information sufficient to form a belief as 
to the truth or falsity of each and every allegation contained in paragraph 
"5S" of the complaint except that it is admitted, upon information and 
belief, that on June 23, 1962, the flight engineers in the employ of 
Eastern Air Lines represented by EAL Chapter engaged in a work stoppage 
against Eastern. 

5. Deny each and every allegation contained in paragraph "6" of 
the complaint except admit that on or about October 4, 1963, ALPA, an un- 
incorporated association, applied to the National Mediation Board for its 
services in connection with a representation dispute under Section 2, Ninth 
of the Railway Labor Act existing among pilot engineers - third crew 
members employed by Eastern Air Lines, Inc. and that ALPA sought to rep- 
resent these employees for collective bargaining purposes. 

6. Deny knowledge or information sufficient to form a belief as 
to the truth or falsity of each and every allegation set forth Gelaaven 
graph "7" of the complaint, except admit the existence of a letter from 
plaintiff to the National Mediation Board dated October 23, 1963 and res- 


pectfully refer to said letter for its content. 


7. Deny knowledge or information sufficient to form a belief as to 


the truth or falsity of each and every allegation set forth in paragraph ''8" 
of the complaint, except admit the existence of a letter from plaintiff to 
the National Mediation Board dated January 13, 1964 and respectfully refer 


to said letter for its content. 


8. Deny each and every aliegation set forth in paragraph "9" 
of the complaint except that it is admitted that the Board corresponded with 
the plaintiff by letter dated January 31, 1954, and respectfully refer to 
said letter for its content. 

9. Deny each and every allegation contained in paragraph "10" of 
the complaint except that it is admitted that the National Mediation Board, 
in the course of its investigation of this representation dispute under 
Section 2, Ninth of the Act conducted a hearing on February 26, 27, and 
28, 1964, at which Board Member Howard G. Gamser presided, with respect to 
intervenors application to the Board, that such hearing was preceded by a 
pre-hearing conference attended by plaintiff, and by investigation by the 


Board, and was followed by further investigation by the Board, all pursuant 


to Section 2, Ninth of the Act. Reference is respectfully made to the trans- 


cript of proceedings at such hearing for a description of the events which 
occurred and the statements which were made in the course of the hearing. 
10. Deny each and every allegation contained in paragraph "11" of 
the complaint, except admits that the Board announced its intention to con- 
tinue its investigation into this representation dispute following the 
close of the hearing, and respectfully refer to the transcript of proceed- 
ings at the hearing referred to above for a description of action taken and 
statements made on behalf of the National Mediation Board at such hearing. 
11. Deny each and every allegation contained in paragraph "12" of 
the complaint except admits that the Board, on April 14, 1964, following 
determinations adverse to the plaintiff by that Board, and by the Civil 
Aeronautics Board and several courts of the United States, including the 
Supreme Court, issued a "Findings Upon Investigation", and respectfully 


refers to said Findings Upon Investigation for a statement of its content. 


12. Deny each and every allegation contained in parageaph "13" 
of tke complaint except that admits that on April 23, 1964, the United 
States Court of Appeals for the District of Columbia issued a decision 
in Flight Engineers Association EAL Chapter, AFL-CIO v. Civil Aeroriau- 
tics Board, No. 18096, and respectfully refer to the written decision 
of the Court therein for a statement of its contents. 

13. Deny each and every allegation contained in éavasrack "14" 
of the complaint except admit that a telegram was sent by the plaintiff 
to the National Mediation Board on April 24, 1964, to which a reply by 
telegram was issued by the Board on April 27, 1964, and reference is re- 
spectfully made to said written telegrams for a statement of their ‘content. 

14. Deny knowledge or information sufficient to form a belief as 
to each and every allegation contained in paragraphs ‘16" and m7", 


AS AND FOR A FIRST AFFIRMATIVE DEFENSE, 
IT IS ALLEGED THAT: 


16. This Court lacks jurisdiction over the subject matter of 


this action, 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE, 
IT IS ALLEGED THAT: 


17. The complaint fails to state a claim upon which relief can 


be granted. 


AS AND FOR A THIRD AFFIRMATIVE DEFENSE, 
IT IS ALLEDGED THAT: 


18. The administrative action complained of by plaintiff has not 


matured to a state of ripeness for judicial review. 


AS AND FOR A FOURTH AFFIRMATIVE DEFENSE, 
IT IS ALLEGED THAT: 

19. Eecause of the existence of a possibility that the ballots 
cast in the election complained of by the plaintiff may result in the 
certification of the plaintiff as the representative of third crew members 
employed by Eastern Air Lines, Inc., the plaintiff is not a person or 
party aggrieved by the action of the National Mediation Board, and has 
no standing to secure judicial review of the action of the Board. 

HENRY WEISS 

O'DONOGHUE & O'DONOGHUE 

Attorneys for Applicants for 
intervention 


1912 Sunderland Place, N. W. 
Washington, D. C. 


By. /S/__Henry Weiss 
Henry Weiss 


By. /S/ Martin F. O'Donoghue 
Martin F, O'Donoghue 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS' INTERNATIONAL 

ASSOCIATION, EAL CHAPTER, AFL-CIO 
an unincorporated labor organi- 
zation, 558 Hialeah Drive 
Hialeah, Florida, 


Plaintiff, 


Civil Action No. 1028-64 : 
Ve 


NATIONAL MEDIATION BOARD; 

LEVERETT EDWARDS, individually 
and as Chairman of the National 
Mediation Board; 

FRANCIS A. O'NEILL, JR., individually 
and as a member of the National 
Mediation Board; 

HOWARD G. GAMSER, individually and 
as a member of the National 
Mediation Board, 1230 - Sixteenth 
Street, N. W., WaShington, D. C. 


ie didi di ddd aad 


Defendants. 


OPPOSITION OF DEFENDANTS TO PLAINTIFF'S 
MOTION FOR A PRELIMINARY INJUNCTION 


Defendants oppose plaintiff's motion for a preliminary injunction 
and in support of their opposition refer the Court to the affidavit of 
Eugene C. Thompson together with the exhibits attached thereto and to 
defendants' memorandum in opposition to plaintiff's motion for a Bre- 


liminary injunction filed herewith and made a part hereof. 


JOHN W. DOUGLAS 
Assistant Attorney General 


HARLAND F. LEATHERS 
HOWARD E. SHAPIRO 


JOSEPH R. FITZGERALD 


Attorneys, Department of Justice 
Attorneys for Defendants 
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(Title of District Court and Cause) 


AFFIDAVIT 


CITY OF WASHINGION ) 
) ss 
DISTRICT OF COLUMBIA ) 


Eugene C. Thompson, being first duly sworn, deposes and says: 

1. I am the Executive Secretary of the National Mediation Board, 
and as a part of my official duties have custody of the Board's files and 
records. I have examined Board's file in Case R-3641 which covers the rep- 
resentation dispute involving Flight Engineers employed by Eastern Air Lines, 
Inc., (hereinafter referred to as EAL) and find the following: 

2. Om October 4, 1963, the Air Line Pilots Association, Inter- 
national, (hereinafter referred to as ALPA) wrote this Board transmitting 
an application on Form'NMB 3 for the investigation of a representation dis- 
pute among employees of EAL, designated as "Pilot Engineer - Third Crew 
Members". Copy of this letter is attached, marked Exhibit 1. The formal 
application for investigation, Form NMB 3, showed approximately 866 em- 
ployees involved, which figure includes trained, used and available; also 
showing the number of bids or current Flight Engineer positions at that 
time 560. Also on October 4, 1963, ALPA wrote this Board another letter 
defining specifically the persons intended to be covered by their appli- 
cation above referred to. Copy of this letter is attached, marked Exhi- 
bit 2. The Board on October 8, 1963, addressed a letter to EAL and Mr. 


Ronald A. Brown, President of the Flight Engineers International Association 


(hereinafter referred to as FEIA) informing them of the receipt of this 


application and requesting the carrier to furnish the total number 


of employees covered; also inviting comments from Mr. Brown on the appli- 


cation. Copy of this letter attached, marked Exhibit 3. Under date of 
October 14, 1963, the carrier, through Mr. W. H. Whatley, Director, Labor 
Relations-Flight, responded to the Board's October 8th letter sdising that 
as of that date there were 600 employees actively engaged in the performance 
of Pilot Engineers - Third Crew Members (Flight Engineers) duties; also that 
there were 880 employees on the carriers payroll trained and qualified to 
work in this capacity. A copy of this letter is attached, marked Exhibit 4. 
On Cctober 18, 1963, Mr. Harry S. O'Brien, Executive Vice President, FEIA, 
addressed a letter to the Board enclosing copy of a letter from President Brown 
of FEIA to President George Meany of the AFL-CIO, invoking the procedures of 
the Internal Disputes Plan of the AFL-CIO in this controversy. Copy of 

Mr. O'Brien's letter and enclosure are attached, marked Exhibit 5, Also on 


October 18, 1963, Mr. James C. Gildea, Assistant to the Presid ent, AFL-CIO, 
wrote this Board requesting deferment of action on the ALPA ap lication to 
provide an opportunity to apply the procedures of the AFL-CIO internal Disputes 
Plan. Copy of this letter is attached, marked Exhibit 6. 

3. On October 23, 1963, Mr. I. J. Gromfine, Counse for FETA, 
EAL Chapter, wrote the Board, copy attached marked Exhibit 7, requesting the 


Board to refuse to process the ALPA application because of alleged pendency 


of unresolved charges of violation of the Railway Labor Act described in that 


letter. Acknowledgement of Mr. Gromfine's letter was made on October 23, 1963. 


Copy of this acknowledgement is being attached, marked Exhibit 8. On October 
29, 1963, Mr. Charles H. Ruby, President of ALPA, wrote this Board in response 
to our letter of October 23, 1963. Copies of Mr. Ruby's letter being 
attached, marked Exhibit 9. On November 4, 1963, Mr. W. Glen Harlan, attorney 
for EAL, addressed a letter to this Board containing the position of EAL with 
respect to the request made in Mr, Gromfine's letter of October 23, 1963. Copy, 
of Mr. Harlan's letter is attached, marked Exhibit 10. | 
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4. The full membership of the National Mediation Board gave 
careful consideration to the request for deferment made in Mr. Gromfine's 
letter of October 23, 1963, also to the statements filed with the Board on 
behalf of ALPA and EAL, together with all attachments furnished by EAL with 
their letter and on November 14, 1963 authorized the docketing of ALPA appli- 
cation of October 4, 1963 as Board Case R-3641. Copy of the Board's letter 
of November 14, 1963, to the carrier and the Presidents of FEIA and ALPA, 
respectively, notifying them of this action is attached, marked Exhibit 11. 

5. On November 14, 1963, Mr. I. J. Gromfine, attorney repre~ 
senting EAL Chapter, FEIA, addressed a letter to the Board containing his 
comments with respect to the positions taken by ALPA and EAL in their letters 
to the Board described! in the proceeding paragraph. Copy of Mr. Gromfine's 
letter of November 14th is attached, marked Exhibit 12. Acknowledgement was 
made to Mr. Gromfine’s letter of November 14, 1963, in Board's letter to him 
of November 22, 1963, copy which is attached, marked Exhibit 13. Carbon 
copies of this November 22nd letter to Mr. Gromfine were furnished to 
representatives of the carrier, the FEIA and ALPA. In that letter the Board 
stated that since FEIA has appealed to adjustment procedure of AFL-CIO this 


Board will take no further action on the application for a period of thirty 


days from November 14, 1963. Copy of the Board policy mentioned in November 


22nd letter is attached, marked Exhibit 14. 

6. On December 3, 1963, Mr. William A. Gill, Jr., President, FEIA, 
addressed a letter to Francis A. O'Neill, Jr., of this Board, copy attached 
marked Exhibit 15, transmitting copies of two telegrams to him, one from 
David L. Cole and the other from George Meany, describing the status of 
handling the complaint of FEIA against ALPA in the AFL-CIO Internal Disputes 


Procedures. Copy of the telegrams referred to is attached, marked Exhibit 16, 


On December 20, 1963, the Board wrote President Ruby of ALPA, copy attached, 
marked Exhibit 17, advising him that it was expected to assign a mediator to 
investigate Case R-3641 during the week of January 6, 1964. The Board also 
wrote Attorney Glen Harlan of the EAL with copies to Messrs. Ruby and Gromfine 
on December 20, 1963, copy attached, marked Exhibit 18, advising them that 
Mediator William Pierce would commence investigation of R-3641 re Miami, 
Monday, January 6, 1964. On January 2, 1964, the Board addressed a telegram 
to EAL, FEIA and ALPA, advising them that due to necessity for use of Mediator 
Pierce's services on another assignment, investigation of Case R-3641 was 
temporarily postponed. Copy of this telegram is attached, marked Exhibit 19. 
On January 13, 1964, another telegram was addressed to EAL, FEIA and ALPA 
setting Case R-3641 for investigation by Mediator Pierce in Miami on January 


15, 1964, copy attached marked Exhibit 20. 


7. On January 13, 1964, Attorney Gromfine, representing EAL Chapter, 


FEIA, wrote the Board, copy attached marked Exhibit 21, outlining five specific 
charges made by FEIA that the Railway Labor Act was being violated by both 
ALPA and EAL in connection with this representation dispute and requesting 
the Board to defer further processing of ALPA's application during the period 
while charges of statutory violations are pending before other forums 
described in his letter; or in the alternative, that this Board hold an 
immediate hearing on the five charges enumerated in his letter. On the same 
date, January 13, 1964, this Board addressed a telegram to EAL, ALPA, the 
attorney for EAL and the attorney for FEIA, requesting comment from EAL and 
ALPA in connection with Mr. Gromfine's request made in his letter of January 
13th. Copy of this telegram is attached, marked Exhibit 22. Telegraphic 
reply was received from Charles H, Ruby of ALPA, dated January 13, 1964, 


requesting the Board to follow its statutory responsibility and process the 


case currently as scheduled. A copy of this telegram is attached and marked 
Exhibit 23. On January 17, 1964, Attorney Harlan for EAL wrote the Board 
setting forth the carrier's position, copy attached, marked Exhibit 24. On 
January 21, 1964, Attorney William B. Peer, representing EAL Chapter, FEIA, 
wrote the Board transmitting copy of letter of the same date delivered to 
Board Mediator William Pierce at Miami and signed by Jack Robertson, President 
EAL Chapter, FEIA, setting forth the position of that organization requesting 
that further processing of this case be suspended until the merits of unfair 
jabor practice charges filed by FEIA are examined by the Civil Aeronautics 
Board or the courts or in the alternative, that the National Mediation Board 
itself make such a determination before an election could be held. Copy of 
Mr. Peer's letter and its enclosure are attached and marked Exhibit 25. On 
January 31, 1964, a letter was addressed by the Board to Attorney Gromfine 

in response to his January 13, 1964 letter containing the Board's rulings 

on the requests made in that letter. Copy of Board letter of January 31, 
1964, is attached, marked Exhibit 26. In that letter which was written 

after the three members of the National Mediation Board had personally 
examined and considered all the information and material before it, including 
court decisions and pleadings furnished by the carrier, both requests made 

in Mr. Gromfine's letter of January 13, 1964, were denied and specific reasons 
for such denial are contained fully in the January 31, 1904, response. The 


Board's letter of January 31, 1964, however, advised the parties that the 


Board will hold hearings confined to the specific subject of determining who 


is eligible to participate in an election among Pilot Engineers and Flight 
Engineers of Eastern Air Lines, such hearings to be held on a date to be 


announced in February 1964. On February 6, 1964, the Board addressed a 


telegram to the two organizations and the carrier advising that the hearing 
referred to in its January 31, 1964, letter would be held in Washington, D.C., 
on Tuesday, February 18, 1964. Copy of this telegram is attached, marked 
Exhibit 27. 

8. On February 7, 1964, Attorney Gromfine, representing FEIA, 
addressed a letter to this Board, copy attached marked Exhibit 28, requesting 
deferrment of the hearing set for February 18, 1964, account various 
commitments of FEIA attorneys and also proposing a pre-hearing conference. 
After telephone consultation with the attorneys representing FEIA, ALPA and 
EAL, arrangements were made for a pre-hearing conference to be held by Board 
Member Howard G. Gamser in Washington, D. C., at 10:00 A.M., February 12, 1964. 
The two organizations and the carrier were so advised in Board telegram to 
their attorneys, dated February 10, 1964, copy attached marked Exhibit 29. 


Following this pre-hearing conference a telegram was addressed to the two 


attorneys of the organizations and the carrier on February 12, 1964, stating 


that hearing previously scheduled for February 18, 1964, would be held at 
11:00 A.M., Wednesday, February 26, 1964, in Washington, D. C. Copy of this 
telegram is attached, marked Exhibit 30. The hearing was held on February 

26, 1964, and both organizations were afforded the opportunity to file briefs. 
A statement was also filed on behalf of the carrier. On April 14, 1964, the 
Board's Findings Upon Investigation in Case R-3641 were issued deciding the 
question of who would be eligible to participate in an election conducted 
under this case. A copy of these Findings is attached, marked Exhibit 31. 
Copies of these Findings were distributed to the two organizations and the 
carrier with Board letter of April 14, 1964, copy attached, marked Exhibit 32. 
The two organizations and the carrier were notified in Board telegram of 


April 15, 1964, that Mediator Pierce would be at Miami, Florida, on Tuesday, 


April 21, 1964, to investigate Case R-3641. Copy of this telegram is attached, 
marked Exhibit 33. The mediator made a thorough investigation of the number 
of individuals eligible to participate in an election under the Board's 
Findings of April 14, 1964, and made his report of such investigation in a 


telegram to the Board, dated April 23, 1964, copy attached, marked Exhibit 34. 


In a telegram from the Board to Mediator Pierce on the same date he was 


authorized to conduct an all mail ballot election in this case using eligible 
list prepared by him. Copies attached, marked Exhibit 35. On April 24, 1964, 
Attorney Gromfine of EAL Chapter, FEIA, addressed a telegram to the Board, 
copy attached marked Exhibit 36, referring to a decision issued by the U. S. 
Court of Appeals, District of Columbia, on April 23, 1964, No. 18096, FEIA, 
EAL Chapter, vs. Civil Aeronautics Board, respondent, and EAL, Intervenor. 
This telegram quoted a portion of the decision out of context and requested 
that the National Mediation Board grant FEIA a hearing on charges that strikers 
have been unlawfully discriminated against and denied re-instatement and 
replacements, therefore, are not eligible to vote. FEIA requested that the 
Board suspend processing of the instant application until this request was 
determined by the full Beard. Since the National Mediation Board did not 
have a copy of the decision referred to a telegram was addressed to Attorney 
Gromfine on April 24, 1964, copy attached, marked Exhibit 37, requesting that 
he immediately furnish the Board with a copy of the decision and all pro- 
ceedings introduced in the case before the Circuit Court. This information 
was delivered to the Board's office by the FEIA attorneys on Monday, April 

27, 1964. The pertinent portion of the Circuit Court's decision referred to 


by FEIA is quoted below: 


"Je recognize that the fifth allegation relates not only 
to the alleged right of individual engineers to rein- 
statement but also to the question of which union should 
be recognized as the bargaining agent for the Eastern 
flight engineers; for to the extent that FEIA members 
have been unlawfully denied reinstatement its claim to 
represent a majority of the flight engineers is weakened. 
However, to th2 extent that the replacement issue relates 
to the issue of representation it can and properly should 
be determined by the National Mediation Board in deciding 
which employees are entitled to vote in a representation 
election. See WES Chapter, Flight Engineers International 
Ass'n v National Mediation Board, 114 U.S. App. D.C. 229, 
231-32, 314F.2d 234, 236-37 (1962); Ruby v. American Air- 
lines, Inc., supra. 


The full membership of the National Mediation Board examined the 
Circuit Court's decision of April 23rd and copies of briefs furnished by 
FEIA in that proceeding; such examination being made on the morning of April 
27, 1964. Following such examination, the full membership of the National 
Mediation Board reached the conclusion that the portion of the Circuit 
Court's decision quoted above did not constitute any ruling of the Circuit 
Court to the effect that the National Mediation Board should grant FEIA's 
request for hearing on its charges of unfair labor practices. The Board 
concluded that the language reading "However, to the extent that the replace- 
ment issue relates to the issue of representation it can and properly should 
be determined by the National Mediation Board in deciding which employees are 
entitled to vote in a representation election," was specifically complied 
with by the ruling made in the Board's Findings on April 14, 1964, (Exhibit 31). 
In those Findings the Board found after full and complete consideration of 
all information before it that the individuals presently employed by EAL as 
Flight Engineers are eligible to vote in this election and all contentions 
that such employees have only a temporary interest in the craft or class were 
overruled by this ruling; further that the replacements of the striking 
Flight Engineers are employees of EAL for the purposes of the Railway Labor 
Act in the processing of this election and for that reason that they are . 
eligible to vote in such election. The Board further found that all strikers 
who were formerly employed by EAL as Flight Engineers with certain specific 
exceptions are also eligible to vote in this election. On April 27, 1964, 
the Board addressed a telegram to the attorneys for FEIA, ALPA and EAL, copy 
attached, marked Exhibit 38, containing this decision and Jenying the request 


of FEIA for the hearing requested in their telegram of April 24, 1964. 
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9. Mediator Pierce compiled a list of individuals declared eligible 
to vote under the above described Findings and issued a notice of election to 
all concerned under date of April 27, 1964, copy attached, marked Exhibit 39. 
He also prepared ballots in the Board's customary fashion and on April 29, 
1964, placed these ballots in the U. S. mail. The notice of election specified 
that the count of ballots will be held at Miami, Florida, on May 26, 1964. 

10. On December 12, 1962, Mr. G. N. Roberts, signing himself as 
Chairman of the EAL Flight Engineers System Board of Adjustment wrote the 
National Mediation Board, copy attached, marked Exhibit 40, requesting this 
Board to name a referee to act as the fifth and neutral member of their System 
Board of Adjustment in consideration of a grievance described specifically in 
that letter. On December 20, 1962, the Board wrote Mr. Roberts, copy attached, 
marked Exhibit 41, acknowledging receipt of his request and stating it would 
be brought to the Board's attention; also requesting the carrier representative 
to furnish a statement of carrier's position on this request. Also on 
December 20, 1962, Mr. J. O. Jarrard, Vice President-Industrial Relations, EAL 
wrote the Board, copy attached, marked Exhibit 42, setting forth in detail 
the carrier's position with respect to Mr. Roberts" request. On December 
27, 1962, the Board wrote Mr. Jarrard with copy to Mr. Roberts, copy attached 
marked Exhibit 43, acknowledging receipt of his letter of December 20th 
furnishing a copy of that letter to Mr. Roberts of FEIA for his information 
and stating that the correspondence would be brought before the membership 
o£ the National Mediation Board at the first opportunity. On January 2, 1963, 
Attorney Gromfine, representing FEIA, wrote the Board, copy attached, marked 
Exhibit 44, setting forth the position of FEIA with respect to request for 
the appointment of a neutral made in Mr. Roberts' letter of December 12, 1962. 


On January 4, 1963, a response was made to Mr. Gromfine's letter of January 
2nd, copy attached, marked Exhibit 45, advising kis letter would be brought 
to the attention of the Board the following week. The matter has received 


consideration by the Board on various occasions but to date no definite 
disposition has been made of the request made in Mr. Roberts’ letter of 
December 12, 1962. Any action by the Board to appoint a neutral as 

requested by FEIA would necessarily involve the placing of an interpretation 
by the National Mediation Board on Section XVIII (1) of the agreement formerly 
jn effect between EAL and FEIA which deals with procedures of breaking dead- 


locks between the carrier and employee members of the EAL Flight Engineers 
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System Board of Adjustment. Section XVIII (1) is quoted below. 


"TL. In the event of a deadlock in the case of any dispute 
properly before it, it shall be the duty of the Board to 
endeavor to agree, within thirty (30) days from the date 
of such deadlock, upon a procedure for breaking such dead- 
lock. A majority vote of all members of the Board shall be 
competent to reach such agreement, and the action of Board 
operating under such procedure shall be final and binding 
upon the parties hereto. If, after the expiration of said 
thirty (30) days, the deadlock is not broken or such case 
is not otherwise disposed of, the Board, through the Chair- 
man, shall, within two work days, notify both parties of 
the deadlock. Either party may, within five (5) days after 
receipt of the notice of deadlock, notify each member of 
the Board of Adjustment in writing that the services of a 
fifth member of the Board, to whom the entire controversy 
will be submitted, are desired. If such notice is not re- 
ceived, the controversy will be considered settled. In 
the event the Board of Adjustment is unable to agree upon 
the fifth member within ten (10) days after receipt of 
such notice, it shall request the National Mediation Board 
to name a referee. Within thirty (30) days after the se- 
lection of the referee, the Board and the referee shall 
consider and review the prior record in the case and may 
call such additional witnesses and receive such additional 
evidence as the Board may deem necessary. Either party 
may make written request to the Board for the privilege 
of presenting additional witnesses or documentary evidence, 
and the Board, with the referee, may, at their discretion, 
permit such presentations. The decision of the Board shall 
be rendered within ten (10) days after the close of the 
hearings, and a majority vote of the members of the Board, 
including the referee, shall be necessary to reach such de- 
cision, which shall be final and binding upon the parties 
hereto. The expenses and reasonable compensation of the 
referee selectéd as provided herein shall be borne equally 
by the parties hereto. The time limits specified in this 
paragraph L may be extended by mutual agreement of the par- 
ties to this agreement." 


It will be observed that the rule states "In the event the Board 
of Adjustment is unable to agree upon the fifth member within ten (10) days 
after receipt of such notice,it shall request the National Mediation Board 


to name a referee." No provision is made for a request for a neutral by 


“either party" to the dispute. The National Mediation Board has no 


authority under the Railway Labor Act to interpret the provisions of 


agreements between carriers and their employees under the circumstances 


existing in this controversy. 


/s/ E. C. Thompson a 
E. C. Thompson : 


Executive Secretary 
National Mediation Board. 


Subscribed and sworn to before me 


this llth day of May, 1964. 


/s/ Aletha C. Domann 
Notary 


(SEAL) My Commission Expires January 31, 1969. 


EXHIBIT #1 


AIR LINE PILOTS ASSOCIATION 
55th Street & Cicero Avenue 
Chicago 38, Illinois 
Portsmouth 7-1400 


October 4, 1963 


Mr. E. C. Thompson, Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Thompson: 


The Air Line Pilots Association, International, has for some time been 
actively involved in efforts to reach an agreement with Eastern Air Lines 
which would provide effective coverage and representation for flight crew 
members. Our continuing attempts to negotiate an agreement which ‘would 
provide adequate rates and conditions, permit the operation of new equip- 
ment, straighten out seniority dislocations and give full protection to sen- 
iority rights have been rebuffed by the Company. Matters have reached a 
very critical stage. 


As we advised the Board at our meeting of October 4, 1963, Eastern has 
at various times expressed some concern respecting representation and used 
this as a basis for its refusal to bargain. There is no substance to this 
claimed concern. It has simply been used as a means of avoiding collective 
bargaining problems which, as a result, have become more acute. 


As you know, Eastern more than a year ago made certain managerial 
decisions which involved job amalgamation, and led to changes in the job, 
training, and qualifications of certain of the cockpit personnel. This 
is not without precedent in this industry, and should not be used: to frus- 
trate the negotiation of a collective bargaining agreement and the discharge 
of the carrier's obligations under the Railway Labor Act. 


A number of actions had been brought in the United States District 
Court challenging the Company's actions with respect to the crewing of the 
aircraft and the changes entailed in the management decisions we referred 
to. The claim was also made that Eastern and ALPA had violated the Rail- 
way Labor Act. Upon applications to the Courts for injunction, these claims 
were found to be without merit. The Appellate Courts affirmed. A complaint 
to the Civil Aeronautics Board essentially challenging the same conduct was 
dismissed by that Board. For your information, we are separately forwarding 
to you copies of the several decisions referred to. 
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There is no basis for any genuine question as to representation. Never- 
theless, in order to clear any possible doubt, we asked all cockpit personnel 
to express their continuing wish for representation by the Air Line Pilots 
Association and for this purpose circulated authorization to act cards com- 
mencing about two weeks ago. At the present time of a total of 2233 flight 
deck employees, we have received 2027 cards, more than 90 per cent. We have 
advised the Company of this. All of these cards are delivered to you here- 
with for your inspection. 


Under the circumstances, Eastern's refusal to engage in effective nego- 
tiations covering the flight crew members is completely without justifica- 
tion. We call your attention to the fact that the breakdown in negotiations, 
unless remedied, is certain to result in a serious interruption in service. 
We think it urgent that the Board take immediate, effective action in this 
dispute. 


We intend to secure a collective bargaining agreement properly protec- 
ting all the persons involved, and to do this as promptly as possible. We 
hope to accomplish this without an interruption of service. Since Eastern 
has stated a concern regarding representation for the pilot engineer - third 
crew member, we are likewise forwarding to you herewith an application under 
Section 2, Ninth as to such employees, completely reserving single coverage 
of all flight deck crewmembers. No question has been raised by Eastern 
respecting ALPA’s representation of the captain or copilot and, in our view, 
no question of representation exists for any crew member. Nevertheless, in 
order that we may get along with the bargaining process and conclude agree- 
ment as contemplated under the Act, we ask that you process this matter as 
expeditiously as possible. 


Very sincerely yours, 


AIR LINE PILOTS ASSOCIATION 


Charles H. Rub 
Charles H. Ruby, President 


EXHIBIT # 2 


AIR LINE PILOTS ASSOCIATION 
55th Street & Cicero Avenue 
Chicago 38, Illinois 
Portsmouth 7-1400 


AFFILIATED WITH AFL-CIO 


October 4, 1963 


Mr. E. C. Thompson, Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Thompson: 


This is to advise you that the application this day submitted 
in respect of pilot engineers - third crew members on Eastern Air 
Lines, Inc. under Section 2, Ninth of the Act is intended to cover 
persons who function in the third seat of all of Eastern's equipment 


however designated, as pilot engineers, flight engineers, third crew 
members or otherwise. 


Very truly yours, 


AIR LINE PILOTS ASSOCIATION - 


$/ Charles H. Rub 
Charles H. Ruby, President 


EXHIBIT # 3 
October 8, 1963 


Mr. W. C. Molesworth, Director Labor Relations 
Eastern Air Lines, Inc. 

Miami International Airport 

Miami, Florida 


Mr. Ronald A. Brown, President 

Flight Engineers' International Association 
100 Indiana Avenue, N. W. 

Washington l, D. C. 


Gentlemen: 

We have an application from the Air Line Pilots Association, 
International to investigate a representation dispute under the pro- 
visions of Section 2, Ninth of the Railway Labor Act among the 
following employees of Eastern Air Lines, Inc: 


Pilot Engineers - Third Crew Members 


It is our understanding this application is intended to cover 
{ndividuals assigned to the third seat in the cockpit, commonly referred 


to as Flight Engineers. 


Mr. Molesworth is requested to furnish the total number of 
employees covered by this application and he is invited to submit any 
other statement he may care to make. 


Mr. Brown is invited to submit any statement he may care to 
make with respect to this application. 


Very truly yours, 


E. C. Thompson 
Executive Secretary 


Mr. Jack Robertson 

Flight Engineers International Association 
100 Indiana Avenue, N. W. 

Washington 1, D. C. 


Mr. Charles Ruby, President 

Air Line Pilots Association, International 
55th Street & Cicero Avenue 

Chicago 38, Illinois 


EASTERN AIR LINES 
INCORPORATED 


MIAMI INTERNATIONAL AIRPORT 
MIAMI 48 FLORIDA 


October 14, 1963 


Mr. Eugene C. Thompson 
Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Thompson: 
Reference is made to your letter of October 8, 1963 concerning a 


representation request of Air Line Pilots Association which covers 
Pilot Engineers - Third Crew Members. 


As you requested, we find that as of October 8, 1963 there were 


600 employees actively engaged in the performance of Pilot Engineer - 
Third Crew Member duties. There are 880 employees on the payroll 

as of October 8, 1963, trained and qualified as Pilot Engineers - 
Third Crew Members, who have actively worked as Pilot Engineers - 
Third Crew Members during 1963. 


If additional information is required, please advise. 


Very truly yours, 


EASTERN AIR LINES, INC. 


S/_W. H. Whatle 
W. H. Whatley - Director 
Labor Relations - Flight 


EXHIBIT 5 


October 18, 1963 


Mr. E. C. Thompson 
Executive Secretary 
National Hediation Board 
Washington, D. C. 20572 


Dear Mr. Thompson: 

In accordance with Mr. Sternstein's conversation with you, enciosed 
is a copy of Mr. Brown's letter to Mr. George Meany, President of the 
AFL-CIO in which our Organization invoked the procedures of the Internal 
Disputes Plan of the AFL-CIO. 

Sincerely, 


/s/ Harry S. O'Brien 
Executive Vice President 


HSO*B:cre 
celu #2 afl-cio 
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FLIGHT ENGINEERS'* INTERNATIONAL ASSOCIATION 
AFL-CIO 


A ON nT TONS. 


I00 Indiana Avenue, N. W., Washington 1, D.C. Phone District Teu511 
October 16, 1963 


Mr. George Meany 
President 
American Federation of Labor 
Congress of Industrial Organizations 
815 - 16th Street, N. W. 
Washington, D. C. 


Dear Sir and Brother: 


Flight Engineers‘ International Association, AFL-CIO, hereby complains 
that Air Line Pilots Association is violating the AFL-CIO Internal Disputes 
Plan adopted by the Fourth Constitutional Convention at Miami Beach, Florida, 
in December, 1961, and effective January 1, 1962, which has now become 
Article XXI of the Constitution. 


Flight Engineers’ International Association, EAL Chapter, AFL-CIO, is the 
organization duly designated and certified by the National Mediation Board 
under the Railway Labor Act as the exclusive collective bargaining representa- 
tive of all employees of Eastern Air Lines in the class or craft of Flight 
Engineers. EAL Chapter has an established collective bargaining relationship 
and an established work relationship with Eastern Air Lines. 


By letter dated October &, 1963, from E. C, Thompson, Executive Secretary, 
National Mediation Board, Washington, D. C., I was advised that the National 
Mediation Board has an application from the Air Line Pilots Association Inter- 
national to investigate a representation dispute under the Railway Labor Act 
among the employees of Eastern Air Lines designated in the application as 
pilot engineers -- third crew members. Mr. Thompson states that it is the 
understanding of the National Mediation Board that the application is intended 
to cover individuals assigned to the third seat in the cockpit, commonly 
referred to as Flight Engineers. A copy of Mr. Thompson's letter to me is 
attached and made part of this charge. 


It is apparent that the action of the Air Line Pilot's! Association 
International in filing this application is a direct violation of Section 2 
and of Section 3 of Article XxI of the Constitution. 


The procedures of the Internal Disputes Plan are hereby invoked. 


Fraternally and sincerely, 


RABierc R. A. Brown 


oeiu #2 afl-cio President 


Enclosure 
ce: Mr. Jack Robertson, 


President, 
EAL Chapter-FEZA 


EXHIBIT 6 
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 


815 Sixteenth Street, N. W. 
Washington 6, D. C. National 8-3870 


October 18, 1963 


Mr. E. C. Thompson, Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Thompson: 


This is to request the National Mediation Board 
to postpone further action on the application it has 
received from the Air Line Pilots Association with 
regard to employees of Eastern Air Lines, Inc. 


Inasmuch as another affiliate of the AFL-CIO is 
involved, namely the Flight Engineers International 
Association, we would appreciate the cooperation of 
the Board in deferring further action in order that 
we may have the opportunity to apply the procedures 


of the AFL-CIO Internal Disputes Plan. 


Very truly yours, 


James C. Gildea 
Assistant to the President 


EXHIBIT # 7 
Law Offices 2 
ZIMRING, GROMFINE AND STERNSTEIN 
11 South La Salle Street 1001 Connecticut Avenue 


Chicago 8, Illinois Washington 36, D. C. 
State 2-7067 National 8-1700 


0. David Zimring Economic Consultants 
I. J. Gromfine : 

Herman Sternstin E. L. Oliver 

W. M. Homer 


William B. Peer 
Washington, D. C. 20036 
October 23, 1963 


Mr. £E. C. Thompson, Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Thompson: 


I am submitting this letter on behalf of Mr. Ronald A. Brown, 
President of Flight Engineers’ International Association, and Mr. Jack 
Robertson, President of the EAL Chapter of FEIA, in response to your 
letter to Mr. Brown, dated October 8, 1963, 


In that letter you advise that the Board is in receipt of an 
application from the Air Line Pilots Association, International to inves- 
tigate a representation dispute involving certain employees of Eastern Air 
Lines, Inc., apparently designated in the application as "Pilot Engineers - 
Third Crew Members." You state that: "It is our understanding this ap- 
plication is intended to cover individuals assigned to the third ‘seat 
in the cockpit commonly referred to as Flight Engineers." 


In reliance upon that statement of the Board's understanding as 
to the employees intended to be covered by this application, we assume that 
the application raises no "craft or class" issue. We assume that in this 
application ALPA seeks certification for the craft or class of Flight 
Engineers in the employ of Eastern Air Lines which, as you know, is pre- 
cisely the craft or class for which the EAL Chapter of FEIA has been the 
certified bargaining representative for many years. Accordingly, we shall 
not address ourselves to this question. We shall, instead, direct your 
attention to the considerations which require that the Board refrain from 
any further processing of this application. 


As the Board is aware, the membership of EAL Chapter, FEIA is 
currently engaged in a strike against Eastern Air Lines. It has been, and 
continues to be, the position of EAL Chapter that this strike was provoked, 


and has been prolonged, by conduct of Eastern in violation of the Railway 
Labor Act, including (but not limited to): (1) the refusal of Eastern to 
bargain in good faith with EAL Chapter, and (2) the unlawful assistance of 
ALPA by Eastern with a view to eliminating EAL Chapter as the representa- 
tive of Eastern’s Flight Engineers. In support of that position, EAL 
Chapter has filed a complaint with the Civil Aeronautics Board (Docket 14009) 
which, as you know, has' jurisdiction in such matters, and has also filed 
complaints in the federal courts in New York (Civil No. 62-2587, and Civil 
No. 62-2900). In addition, these, and related matters, have been the sub- 
ject of a criminal complaint filed with the United States Attorney in 
Chicago under Section 2, Tenth of the Railway Labor Act. 


None of this litigation has reached any stage of final determina- 
tion. The Bureau of Enforcement of the CAB has found that there are "rea- 
sonable grounds to believe that the provisions of Section 401(K) of the Act 
have been and are being violated by Eastern. . ."" The CAB, itself, has held 
no hearing on the complaint, and although it has dismissed the complaint, it 
did so without in any way passing upon the merits of the complaint. It chose 
to defer to the pending action in the courts, and (usurping a function which 
is the sole responsibility of the National Mediation Board), it chose to 
assume that an order directing Eastern to bargain with FEIA would not be 
effective because FEIA would not long continue to be the bargaining represen- 
tative of Flight Engineers. EAL Chapter believes that in these, and in other, 
respects the decision of the CAB is in serious error, and it has filed an 
appeal from that decision in the U. S. Court of Appeals for the District of 
Columbia, which is presently pending (CADC 18096). The civil litigation in 
the New York courts has not reached the stage of any trial on a permanent 
injunction, and the criminal complaint is still under investigation by the 
Justice Department. 


Accordingly, the instant application comes before this Board at a 
time when there is pending before administrative agencies and courts unre- 
solved charges that Eastern has violated the Railway Labor Act, including 
specifically charges that Eastern has unlawfully assisted the labor organi-.- 
zation which is here seeking to replace EAL Chapter, and charges that Eastern 
has failed and refused to bargain in good faith with the incumbent labor 
organization, EAL Chapter, FEIA. 


Under identical circumstances, the National Labor Relations Board 
has, from its inception, refused to process a representation petition. That 
Board will not process a representation petition while there are any pending 
unfair labor practice charges unless the charging union has agreed to waive 
them; and where, as in the instant case, the charges involve either unlawful 
assistance of a union by the employer, or a refusal to bargain in good faith, 
it will not accept any waivers and will refuse to process the petition until 
the charges are disposed of. See, for example, Edward J. Schlacter Meat Co-, 
Inc., 100 NLRB 1171; Palmer Mfg. Co. (21-RC-1573, Nov. 17, 1950, unpublished); 
Wilson and Co., Inc., (13-RC-1371, Aug. 15, 1950, unpublished). BNA Labor 
Relations Expediter, p. 443, summarizes the many NLRB cases on this point 
in these terms: 
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"The general NLRB policy is not to hold elections while 
unresolved unfair practice charges are pending unless 

the charging party waives his right to cite the alleged 
unfair activities as a basis for objecting to the election. 
.eeThe Board will not honor a waiver and request to pro- 
ceed in the election case where the unfair practice charges 
allege: (1) company domination of a union; or (2) bad 
faith bargaining by either the employer or the union. 
Whenever charges alleging these violations are pending, 

no action will be taken in the election case until the | 
charges are disposed of...." 


This salutary principle has also been applied in representation 
proceedings pending before the National Mediation Board, as the Board is 
surely aware. In 1962, ALPA had pending before the CAB and the courts various 
proceedings alleging that Southern Airways had violated the Railway Labor Act. 
On October 9, 1962, while those and related proceedings were pending, an 
organization known as Southern Pilots Association filed an application for a 
determination of a representation dispute on Southern involving the craft or 
class of employees represented by ALPA. That application was docketed by the 
National Mediation Board as File No. C-3322; but on November 26, 1962, the 
National Mediation Board deferred any further action on the representation 
application pending decision in the litigation. 


More recently, as the Board knows, ALPA has filed in the federal 
Court in New York a complaint alleging, among other things, that American 
Airlines has refused to bargain in good faith. The complaint, incidentally, 
is, in respect to the refusal-to-bargain charge, very similar to the pending 
charge by EAL Chapter against Eastern. While that litigation was pending (and 
it has not yet been concluded) an organization known as Allied Pilots Associa- 
tion filed a representation application with the National Mediation Board. 
The U. S. District Court for the District of Columbia enjoined the National 
Mediation Board from conducting a representation election pending the outcome 
of the litigation in New York. (ALPA v. NMB, 48 CCH, p. 29857). The Court of 
Appeals for the District of Columbia Circuit thereafter further restrained a 
representation election pending the appeal by ALPA from an adverse decision by 
the court in New York. (ALPA v. NMB, CADC No. 18,060, unreported). 


The rationale behind this principle is self-evident. There can be 
no free or fair election between a petitioning and an incumbent union while 
there is still and unresolved charge that the employer has unlawfully failed 
to bargain in good faith with the incumbent union or unlawfully assisted the 
petitioning union. And the holding of an election under such circumstances 
inflicts, what the court in ALPA v.NMB termed "irreparable injury and damage" 
upon incumbent union. 

In the light of the foregoing precedents, we respectfully submit that 
this Board must decline to process the instant representation application. 


Yet another consideration is present. As the Board has been 
advised, FEIA has filed’ with the AFL-CIO a complaint invoking the internal 
disputes machinery of AFL-CIO, and alleging that by filing the instant 
representation application ALPA has violated Article XxI of the AFL-CIO 
Constitution. We recognize that in 1960 in the Lehigh Valley decision 
(R-3396) this Board ruled that it was not free to dismiss a representation 
application because of the pendency of a complaint under the then existing 
no-raid agreement of the AFL-CIO. Since that time, however, the internal 
a@isputes machinery of the AFL-CIO has been strengthened considerably, and it 
may not be too muck to hope that if it is determined by the AFL-CIO that 
ALPA is in violation of the Constitution ALPA will respect its obligations 
unger that Constitution and withdraw the instant petition. Nothing in the 
Lehigh Valley decision, or in the statute or the rules of the Board, pre- 
vents the Board from staving any further action in the instant application 
until the AFL-CIO has had a reasonable opportunity to resolve the matter. 


We mention this factor as an additional consideration. Our prin- 
cipal contention is that in accordance witn well established principle and 
precedent, the Board should refuse to process the instant application because 
of the pendency of the unresolved charges of violation of the Act discussed 
above. 


I am enclosing three extra copies of this letter to facilitate 


your distribution of it to the Board. I sincerely appreciate your courtesy 
in extending the time for this reply, which was necessitated by the fact 
that I was out of town when we were advised of the filing of the application. 


Very truly yours, 
ZIMRING, GROMFINE AND STERNSTEIN 
By 


I. J. Gromfine 
Counsel for FEIA, EAL Chapter 


EXHIBIT 9 


AIR LINE PILOTS ASSOCIATION 
55th Street & Cicero Avenue 
Chicago 38, Illincis 
Portsmouth 7-1400 


October 29, 1963 


Mr. E. C. Thompson, Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Thompson: 


Our application with respect to Eastern Air Lines was filed with the National 
Mediation Board a number of weeks ago. It is to be regretted if any delay in 
processing that application should have resulted from the letter submitted on 
behalf of Eastern Chapter, Flight Engineers' International Association, which 
sets forth a collection of stale claims which have long since been exposed as 
unfounded. It is respectfully requested that this matter which requires prompt 
and expeditious handling by the Board will not for any reason be further deferred. 


The letter of I. J. Gromfine dated October 23, 1963, a copy of which you 
transmitted to me, speaks of the "pendancy of the unresolved charges of viola- 
tions of the Act™ on the basis of which the Eastern Chapter, Flight Engineers' 
International Association urges the Board to decline to process our application 
respecting Eastern Air Lines, Inc. 


In an action brought by the Eastern Chapter, Flight Engineers’ International 
Association against Eastern Air Lines, it was contended that the carrier had 
violated provisions of the Railway Lebor Act. The United States District Court 
for the Southern District of New York in an extensive opinion on August 10, 1962, 
found to the contrary and denied a preliminary injunction. A copy of the decis- 
jon of that Court is enclosed herewith as Attachment 1 for your information and 
convenience. The FEIA appealed that decision to the United States Court of 
Appeals for the Second Circuit and on appeal the decision of the District Court 
was affirmed on August 30, 19€2. A copy of that decision is enclosed for your 
information and convenience as Attachment 2. 


Shortly thereafter, another action was commenced by the Eastern Chapter, 
Flight Engineers' International Association against Eastern Air Lines, Inc. and 
Air Line Pilots Association, International, the applicant herein. In that action 
the Eastern Chapter, Flight Engineers' International Association charged con- 
spiracy between the carrier and ALPA to violate the Railway Labor Act and defeat 
the rights of FEIA members. That matter was heard in the Federal Court for the 
Southern District of New York and by decision of September 4, 1962, the Eastern 
Chapter's contention of bad faith bargaining was rejected. The Court found no 
evidence of conspiracy or violation of Railway Labor Act rights. A copy of the 
District Court's opinion is enclosed for your information and convenience as 
Attachment 3. 


The Eastern Chapter, Flight Engineers’ International Association took an 
appeal from this decision. On appeal, the decision was affirmed by the Court of 
Appeals for the Second Circuit on January 4, 1963. A copy of this decision is 
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enclosed for your information and convenience as Attachment 4. The Court of 
Appeals noted that the contentions made by FEIA were not susceptible of judicial 
treatment. 


The Eastern Chapter, Flight Engineers' International Association sought to 
review this matter by petition for certiorari to the Supreme Court of the United 
States. Such petition for certiorari was denied by the Supreme Court on May 20, 
1963. 


The Civil Aeronautics Board dismissed the complaint of the Eastern Chapter 
Flight Engineers’ International Association against Eastern Air Lines. By that 
complaint, violations of the Act, conspiracy and similar claims were asserted. 
A copy of that decision is enclosed herewith for your information and conven- 
ience as Attachment 5. Although we are not a party to that proceeding, we have 
been advised that a petition to review the order of the Civil Aeronautics Board 
is pending, but suggest’ that this unanimous action of the Civil Aeronautics 
Board must be regarded as effective unless and until it is overturned. 


We have no information concerning the claim of investigation of a complaint 
under Section 2, Tenth of the Railway Labor Act but cannot conceive that such 
assertion should be the basis for deferring the processes of the Board. It is 
evident that the statement made in the Gromfine letter of October 23, 1963 that 
there are unresolved charges pending before the Courts and administrative 
agencies, that Eastern unlawfully assisted ALPA and like claims is grossly mis- 
leading in light of the history of the proceedings we have just recited. It is 
plain that there has been a failure to deal candidly with this Board in view of 
the fact that there has been absolutely no mention in the Gromfine letter, 


written on behalf of the Eastern Chapter, Flight Engineers’ International Associ- 
ation, concerning the decisions of the several courts in every case striking 
down the contentions of the Eastern Chapter. 


So far as the American Airlines proceedings are concerned, even casual 
inspection will disclose the significant differences which distinguish that 
matter from the present situation. The complaint which the FEIA has filed with 
the AFL-CIO does not, as this Board has previously determined, form the proper 
basis of deferring, slowing down or in any way interfering with the Board's 
statutory obligations and processes. 


The letter written on behalf of the Flight Engineers' International 
Association mistakes the effect of this Board's action in the proceedings invol- 
ving Southern Airways, Inc. In that matter, Southern Pilots Association, having 
by application invoked ‘the processes of the Board under Section 2, Ninth, then 
proceeded to initiate and engage in extensive litigation which served to bring 
into question the standing of the parties and persons involved. As was pointed 
out to the Board, the Southern Pilots Association by its own action made inap- 
propriate the then further processing of its application before the Board. 


We strongly urge this Board to proceed most expeditiously on the application. 
Any other course of action would simply serve to frustrate the implementation of 
representation rights and needlessly encourage labor disruption. 


Very truly yours, 


CHR/vc AIR LINE PILOTS ASSOCIATION 
Attachments /s/ Charles H. Rub 
Charles.H. Ruby, President 
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Law Offices 
GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 
Suite 825 - The Citizens & Southern Nationai Bank Bldg. 
Atlanta 3, Georgia : 


Telephone 
JAckson 2~9691 


November 4, 1963 


Mr. E. C. Thompson 
Executive Secretary 
National Mediation Boerd 
Washington 25, D.C. 


In re: Representation Petition of 
Air Line Pilots Association 


Dear Mr. Thompson: 


This is in reply to your letter requesting a statement from this 
carrier concerning the assertions made by the FEIA in its counsel's letter 
to the Board dated October 23, 1963. We submit that those assertions are 
without either legal or factual justification and that the Board should 
proceed forthwith to process the representation petition filed by the Air 
Line Pilots Association, 


In essence, the FEIA contends that the Board should refuse to process 
ALPA's petition because certain “mresolved" charges are purportedly pending 
before the courts and the Civil Aeronautics Board and in the U.S. Attorney's 
office in Chicago. Decisions of the National Labor Relations Board are torn 
from their statutory context and are offered as supporting authority to 
govern the conduct of this Board under the Railway Labor Act. 


First, the purportedly "unresolved" charges have, ia fact, been disposed 
of -- in each instance contrary to the position taken by the FEIA. Second, 
National Labor Relations Board precedents are inapposite; they. do not govern 
the conduct of this Board. This is the plain teaching of Ruby v. American 
Airlines, Inc., 48 Labor Cases par. 18476 (2d Cir. Sept. 16, 1963). Third, 
even if NLRB precedents were apposite, FEIA has simply not made a showing 
which is sufficient to nold up action on the instant petition. 
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The So-Called "Unresolved" Charges Have Been 
Disposed Of With the Result, In Each Instance, 


Being Contrary to That Sought by the FEIA.* 


1. Flight Fngineers Int'l Ass'n., EAL Chapter v. Eastern Air Lines, Inc. 
208 F. Supp. 182 (S.D.N.Y. 1962), aff'd per curiam, 307 F. 2d 510 
(24 Cir. 1962), cert. denied, 372 U.S. 945 (1963) 


In this action, brought on July 24, 1962, FEIA asserted that Eastern 
violated the Railway Labor Act by prematurely implementing its Section 6 notice 
establishing the position of pilot-engineer and by improperly bargaining with 
individual engineers and thus coercing them. <All of these contentions were 
rejected by the District Court, which denied a preliminary injunction, stating 
that plaintiff had not shown that it had "a reasonable provability of success 
in [a] final hearing . . ." (208 F.Supp. at p. 195). 


More particularly with zespect to the purportedly premature implement ation 
of the Section 6 notice, the Court ruled that 


©) |. technicalities can not mesk the fact that these [flight 
complement} issues have been a subject of negotiation since February 
1961, and as to them, the processes of the Act have been exhausted. To 
allow either party to block resort to 'self-help' after the exhaustion 
of the Act's procedures by relying on a technical omission. . . would 
give precedence to form over substance. After protracted negotiation 
and mediation on these issues, an impasse was reached, and at that state 
it would appear that the purposes of the Act, which attempts 'to avoid 
any interruption to commerce’ and 'to provide for the prompt and orderly 
settlement of all disputes’ had been fulfilled." (208 F. Supp. at p. 190) 


The Court's rejection of the FEIA's claims concerning individual bargain- 
ing and unlawful coercion was equally unequivocal: 


"| . L conclude that Eastern, under the circumstances in which it 
found itself, could hire and train copilots to replace the strikers. 
Eastern's letters informing the strikers of its intentions did not exceed 
the boundaries of lawful 'self-help.' I find that on the evidence before 
me Eastern has not bargained directly with individual flight engineers, 
nor has it executed agreements with them with the intended and ultimate 
effect of coercing them and otherwise interfering with the selection of 
their bargaining representatives." (Id. at p. 194) 


a 

* For the convenience of the Beard, we are attaching hereto copies of the 
applicable court and Civil Aeronautics Board decisions, and we are dispatch- 
ing under separate cover copies of the record on appeal in the court actions. 
The FEIA has copies of all of these records and ALPA has copies of all of . 
them except for the initial action brought in the federal courts. We shall, 
therefore, send copies of the record on appeal in that first action to ALPA. 


EXHIBIT 10 
Page 3 


On August 30, 1962, the Second Circuit affirmed per curiam on the basis of 
the District Judge's "thorough and weil reasoned opinion" and, on March 18, 
1963, the Supreme Court denied certiorari. Over six months have elapsed since 
the Supreme Court acted. Nevertheless, the FEIA has used none of the means 
available to it to expedite or even to prepare for the trial of this action 
which, as a purely technical matter, remains on the congested docket of the 
U.S. District Court for the Southern District of New York awaiting a final 


hearing. 


The reason for this dilatory course is obvious; as Judge Feinberg noted, 
the FEIA does not even have a "reasonable probability of success in { a] final 
hearing. . ." This being so, the Board should not treat the mere technical 
pendency of this action on a congested trial docket as preventing it from acting 
upon ALPA's petition. The cause of the action FEIA asserts in that suit is 
plainly without merit; its only real value to FEIA is the use to which it is now 
being put -- to delay action upon the instant petition. 


2. Flight Engineers Int'l Assn., EAL Chapter v. Eastern Air Lines Inc., 
45 Labor Cases par.17814 (S.D.N.Y. 1962), aff'd on other gr'ds, 311 F. 
2d 745 (2d Cir. 1963), cert. denied, 373 U.S. 924 (1963). 


In this proceeding, decided on September 4, 1962, FEIA scught an injunction 
for violation of the Railway Labor Act, charging that Eastern had refused to 
bargain in good faith with FEIA and that a conspiracy existed between the 
defendants (Eastern and ALPA) to oust the FEIA as collective bargaining agent 
of Eastern's flight engineers (45 Labor Cases at p. 27470). The District Judge 
found, on the uncontroverted facts set forth in the affidavits, that "by Aug.24, 
1962 all flight engineers who had not returned to work had been permanently 
replaced." (45 Labor Cases at p. 27,469). He then rejected all of FEIA's con- 
tentions and denied preliminary injunctive relief, ruling that the plaintiff had 
not demonstratece that it had "a reasonable probability of success in a final 
hearing. . .". (Id., at p. 27,471). 


The Court of Appeals ruled that there was no need to reach the merits, 
finding that "in the present case there is a dispute as to representation and 
there are rival claims of jurisdiction". It, therefore, affirmed, concluding 
that: 


"The District Court was without jurisdiction to grant the relief which 
the plaintiff sought. The doubtful claims of representation and the 


jurisdictional controversy are subjects upon which the Act provides for 
non-curial treatment. The courts must refrain from interfering in a field 
from which Congress has excluded them." (Emphasis added.) (311 F. 2d at 
p. 748) 


This decision, which has understandably been omitted from FEIA's statement 
to the Board, in and of itself disposes of all of the FEIA's assertions. It 
recognizes that the National Mediation Board -- not the courts -- is the correct 
tribunal, in fact the only tribunal, for the resolution of the controversy 
concerning representation. 
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3. The Dismissal of the Complaint FEIA Filed With the CAB 
(Docket 14009). 


On August 19, 1963, the Civil Aeronautics Board issued its Order E-19923 
(attached hereto) dismissing the complaint filed by the FEIA, finding (p. 5) 
that 


"in the circumstances surrounding the present labor controversy 
between FEIA and Eastern, investigation and action by the Board at 
this time would not be in the public interest, and is not warranted." 


This decision was premised squarely on the ground that the Mediation Board, 
and not the CAB or the Federal courts, must decide who is entitled to represent 
Eastern's pilot-engineers. Citing Switchmen's Union of North America v. N.M.B., 
320 U.S. 297 (1943); General Committee v. M.-K.-T. R.R., 320 U.S. 323 (1943), 
and General Committee v. Southern Pacific, 320 U.S. 338 (1943), the Board 
stated (pp. 5-6): 


"The decision of the Court of Appeals in the second case against 
Eastern and ALPA, on appeal from Judge Levet's decision, has particular 
significance in our consideration of whether a hearing on FEIA's complaint 
would be in the public interest. In that case, FEIA had sought an injunc- 
tion requiring Eastern to bargain exclusively with FEIA with respect to 
terms of employment of flight engineers or so called ‘pilot engineers’ 
(£.e., pilots hired to fill the position of flight engineers), and restrain- 
ing Eastern and ALPA from bargaining as to those terms of employment, and 
giving effect to any agreements between them which concern those terms of 
employment. The court noted that the dispute represeated one of rival 
claims as to the proper bargaining representative for the so called 'pilot 
engineers’, and held that the district court was without jurisdiction to 
grant the relief sought. Reliance was placed on the line of Supreme Court 
cases which hold that jurisdictional disputes as to the appropriate bar- 
gaining representatives have been left by Congress for exclusive determin- 
ation by the National Mediation Board, or if the jurisdiction of the Nation- 
al Mediation Board was not invoked, such disputes should be settled by 
the normal processes of negotiation, mediation and conciliation. But in 
any event the decisions hold that it was the intention of Congress that the 
courts should not entertain questions of jurisdictional disputes. 


". . . The Board finds, therefore, that it would be inappropriate to 
assume, in the light of this background, that FEIA will continue as the 
certified bargaining representative for Eastern'’s flight engineers and 
that there will be a continuing duty on the part of Eastern to bargain with 
FEIA as the appropriate bargaining agent for the engineers. If the Board 
were to hold a hearing on the complaint, a hearing that might last several 
years at great expense and inconvenience to all concerned, there is a sub- 
stantial risk that prior to, or shortly after the completion of the hearings 
ALPA, rather than FEIA might be certified by the National Mediation Board 
as the bargaining agent for Eastern's pilots and pilot engineers ‘oF flight 
engineers. The Board cannot determine questions as to the appropriate 
bargaining representative or the appropriate craft or.class for bargaining 
purposes, any more than can the courts.” 


85 
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FEIA now asserts that although the CAB dismissed the complaint, this Board 
should decline to act on ALPA's petition until the appellate process has been 
exhausted. FEIA's appeal has no merit whatsoever. But beyond this, the appel- 
late process could -- and if the Board were to adopt FEIA's position, it no 
doubt will -- take years to complete because of the FEIA's delaying tactics. 


4. The AFL-CIO No Raiding Pact 


The FEIA urges that the Board suspend its procedures so as to permit the 
AFL-C1O to determine which labor organization will not represent Eastern's pilot- 
engineers. Acceptance of this course would constitute an implied repeal of 
Section 2, Ninth; for the Board cannot permit any party other than the employees 
themselves to determine which union shall or shail not represent them. This was 
the position previously accepted in Case No. R-3396 (1960), wherein the Board 
held that : 

"This paragraph of the Act makes it the positive duty of the 

Board to investigate representation disputes. Can the Board, as 

asserted by TWU, delegate this authority to an AFL-CLO jurisdictional 

arbitrator by accepting his decision as final and binding? We think 

not. The U.S. Supreme Court in The Virgiria Railway Company v. System 

Federation No. 40, 300 U.S. 515, held the Board's duty under this part 

of the Act is a command of the statute, not of the Board. We have 

neither the authority nor the inclination to delegate this responsibility 

in a manner advocated by TWU." 


5. The Section 2, Tenth Charge 


Although FEIA asserts that its “criminal complaint" is still under investi- 
gation by the Justice Department, this is simply not so. Such a complaint was 
filed August 27, 1962 -- over fourteen months ago; but the Assistant District 
Attorney to whom the matter was referred has long since declined prosecution 
and the matter is regarded as closed by the U.S. Attorney's office (File No. 
62192, Chicago). 


Precedents Established Under the National Labor 
Relations Act Are Inapposite and Do Not and, In 
Fact, Cannot Govern the Conduct of Representation 
Proceedings By This Board Under the Railway Labor 


Act 


In Ruby v. American Airlines, Inc., 48 Labor Cases par. 18476 (1963), the 
Second Circuit affirmed a district court's ruling that the federal courts are 
without authority in an action by one of two unions claiming the right to repre- 
sent an air carrier's pilot persennel to issue an injunction requiring the 
carrier to recognize one union and barring it from dealing with the other on 
the ground that the second union has been unlawfully supported. 


EXHIBIT 10 
Page 6 


In reaching this result, the Court pointed out, in terms particularly 
pertinent here, that the statutory scheme and purposes of the Railway Labor Act 
and that of the National Labor Relatioas Act are indeed quite different, partic- 
ularly with respect to representation proceedings (p. 29824): 


"ALPA persistently reminds us how differently the case would have 
been treated if American had been a bus line subject to the National 
Labor Relations Act rather than an airline subject to the Railway Labor 
Act. But the claim that the courts should do under the Railway Labor 
Act what Congress directed the NLRB to do under the Nationai Labor 
Relations Act not only flies in the face of the difference in the language 
and scheme of the two statutes but ignores the diverse problems to which 
they were addressed . . . . The special situation in the railroad industry, 
where strong unions and management had become used to dealing with each 
other, differed vitally from the host of problems at which the Wagner Act 
was aimed -- businesses of every size and description, many with a history 
of strong anti-union bias ane with ample opportunity for strong-arm tactics. 
It was thus natural that the Wagner Act should stress administrative 
adjudication whereas the eariier Railway Labor Act relied primarily on 
mediation. For the courts to require the Mediation Board to transform 
itself into an adjudicative and prosecutorial agency like the NLRB or to 
impose themselves upon it would distort the entire Congressional scheme. 
Moreover, Congress evidently considered the railroad and, later, the air 
transport_industry to be so heavily charged with public interest as to 
make speed in the disposition of disputed questions of representation 
peculiarly vital. | The thirtv day period which Congress gave the Mediation 
Board to investigace and certify under Sec. 2 Ninth is to be contrasted 


with the 475 days ‘reported a few years ago to be the average time lapse 
w 


between the filing of a charge and final decision of the NLRB... °. 
(Emphasis added.) 


In the preceding section we demonstrated that the so-called "unresolved" 
legal issues relied on by. FEIA are in fact resolved and contrary to the result 
sought by FEIA in eachiinstance. In the circumstances, there is no need for 
this Board to go any further. But,.even if there were merit in FEIA'’s assertions 
concerning "unresolved" issues -- and there is not -- the Ruby case teaches that 
the long delays countenanced under the National Labor Relations Act, as admin- 
istered by the National Labor Relations Board, are not permissible under the 
Railway Labor Act, which is designed to provide a rapid resolution of represer- 
tational coatroversies which affect the vital area of interstate and foreign 
commerce by air and rail. The Board recognizec this when it proceeded with the 
representation petition in Rubv, although litigation was pending." * 


—_— 


* As the Board is no doubt awere, its action in the Southern Airways situation 
was based on an entirely different set of circumstances from those present here. 
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Even If National Labor Relations Board 
Practices Were Binding, This board Should 
Process ALPA's Petition 


299.5 eee 


Even if the National Labor Relations Board were confronted with this 
representation petition, it would process ALPA's application forthwith. 
Four federal courts in New York, the United States Supreme Court, the Civil 
Aeronautics Board and the U.S. Attorney's office in Chicago, have all examined 
the various and sundry charges which FEIA has made. None of these tribunals 
or agencies has found even one of those charges to kave any merit whatsoever. 


In these circumstances, not even the National Labor Relations Board would 
delay the processing of the instant petition. Upon an investigation, that 
agency would find, as have the courts and other agencies which have dealt with 
this matter, that FEIA has not established a prima facie case. Such a showing 
is required on both the law and facts by the NLRB before a complaint will issue 
and an election will be delayed. See Surprenant Mfg. Co. v. Alpert, 318 F. 2d 
396, 397 (1st Cir. 1963); Ruby v. American Airlines, Inc., supra at p. 29822 
fn. 8, 10. 


The Board Should Act Promptly 
To Settle the Representation 


piepute se ee 


FEIA relies on the Ruby case, supra, and related litigation to support 
its contention that the Board should await further judicial action before 
proceeding with the representation case. Aside from the aspects of the Ruby 
case noted above, it should be emphasized that a court decision in that case 
was imminent at the time when the Board's representation proceedings were 
stayed. Here, of course, no court order on the merits of the FEIA charges 
could be issued for many months, or even years, and the merits have in fact 
been disposed of repeatedly by the courts. 


What FEIA really is seeking is complete abdication of the Board's 
statutory responsibilities, for if FEIA were ever :to go forward with the 
long-dormant litigation in New York Federal Court or if it were ultimately 
to obtain a CAB investigation, any final determination of those matters would 
be years in the future and FEIA's litigious ingenuity doubtless could produce 
some form of litigation for an indefinite period thereafter. 


Eastern believes it is imperative that an early resolution of this dispute 
be arrivec at, from the standpoints of both Eastern and the employees involved. 
Both ALPA and the FEIA ciaim to represent the employees performing pilot- 
engineer and third crew member work. While the FEIA claims to represent these 
employees, it issues pamphlets, news releases and billboard advertisements 
referring to them as scabs and demanding that their employment be terminated. 
These employees are entitled to an early decision as to whether or not the 
FEIA does represent them. 
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On the other hand, Eastern is subject to seurrilous and libelous attacks 
by the FEIA through pamphlets, leaflets, news releases and billboard advertise- 
ments. ‘Two representative samples of the FEIA libels are attached for the 
Board's information. At some of its major stations Eastern has been harassed 
for many months by pickets carrying signs containing malicious lies. It new 
appears that the purported justification for those attacks, i.e.» that the FEIA 
is the representative of certain of Eastern's employees, may not be true. If, 
in fact, FEIA is not the representative of these employees, then Eastern is 
entitled to an immediate decision so that it can bring an end to the unwarranted 
attacks by the FEIA. 


Moreover, the airline industry is one in which new problems are constantly 
arising. For example, Eastern will soon accept delivery of its first Boeing 727 
jets. It is important to Eastern and to its employees that this representation 
dispute be settled rapidly so that solutions to the new problems that will arise 
can be worked out on 2 final basis. Unless Eastern is informed by the Board as 
to the group it should treat with, it cannot negotiate solutions with any 
assurance that agreements reached will be binding oa the employees. The status 
of representation cannot be left in a vacuum. 


The courts and the CAB have unequivocally stated that the only forum 
available for the resolution of this representation dispute is the National 
Mediation Board. 


We submit that the poli Railway Labor Act, which favors -- and in 


fact, requires -— rapid and i presentational contro~ 
versies, will be served by no £ this 
dispute by this Board. In these circumstances, FEIA should either cooperate 
with the Board in settling this cont=oversy Or indicate to the Board that it 
is withdrawing from the dispute and has no further interest in representing 
any of Eastern's employees. 


In our view, the Board is under a statutory duty promptly to process this 
representation petition and to certify the representative of the employees. 
FEIA has plainly failed to sustify its request for what appears to be a 
virtually interminable delay -- limited only by FEIA's ability to file 
complaints in court and to perfect appeals from their dismissal. Wherefore, 
Easter respectfully requests that the National Mediation Board forthwith 
process the instant petition. 


Very truly yours, 
GAMBRELL, HARLAN, RUSSELL, MOYE & RICHARDSON 
Attorneys for Eastern Air Lines,, Inc. 


By: 


W. Glen Harlan 
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LAW OFFICES 
ZIMRING, GROMFINE AND STERNSTEIN 
1l South LaSalle Street 1001 Connecticut Ave 
Chicago 8, illinois Washington 36, D. C. 


0. David Zimring Economic Consultants 
I. J. Gromfine 
Herman Sternstein E. L. Oliver 
W. M. Homer 
William B. Peer 


Washington, D. C. 
November 14, 1963 


Mr. E. C. Thompson, Executive Secretary 
National Mediation 3o0ard 
Washington, D. C. 


Re: Eastern Air Lines---ALTA Representation Application 


Dear Mr. Thompson: 


We are in receipt of copies of two letters to the Board in the 


above matter: one deted October 29, 1963 from Charles H. Ruby on behalf 
of ALPA, the other dated November 4, 1963 from W. Glen Harian on behalf 

of Eastern. We believe that some comments on these letters may be helpful 
to the Board. i 


In my letter of October 23, 1963, I set forth the considerations 
which require that the Board refuse to process the petition. Our principal 
contention is that the pendancy of unresolved charges of violation of the 
Railway Labor Act make impossible a free and fair determination of repre~ 
sentatives, and that well-established precedent requires, under such 
circumstances, that the Board withhold further processing of this represen- 
tation petition. 


The arguments edvanced by ALPA and Eastern in opposition to this 
contention are, for the most part, identical, In order to make these com- 
ments directly responsive to the arguments of ALPA and Eastern, I shall 
address myself to those arguments in the order in which they are set forth 
in the Harlan letter. 


1. The contention that the charges of violation of ‘the 
Act have already been disposed of adversely to FEIA 


In this, the main thrust of both the Ruby and the Harlan letters, 
the Board is being told that all of the charges made before the Courts and 
the CAB by FEIA against Eastern and ALPA have already been disposed of con- 
trary to the position taken by FEIA in those charges. This is just not true: 
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a) The only decisions up to now in the two court cases were 
made on the basis of affidavits attached to a request for a preliminary 
injunction. There has not been a trial, with an opportunity for the exam- 
ination of witnesses and a full disclosure of the facts. No court has 
dismissed the complaint in those cases, The denial of the preliminary 
injunction means only that on the limited facts presented by affidavit, the 
court could not find for FEIA. Thus, when Judge Feinberg denied the pre~- 
liminary injunction in the first of the two cases, he did not dismiss the 
complaint. He ruled instead that "on the record before me...I co not feel 
that the Flight Engineers have shown by ‘clear and convincing facts’... 
that Eastern's actions have violated their legal rights..."(emphasis added). 
He cited as a precedent for the procedure of denying the preliminary injunc- 
tion without dismissing the complaint the decision in American Airlines, Inc. 
v. ALPA, 169 F. Supp. 777, where the Court pointed out that this was the 
proper procedure because "It may well be that there are facts... other than 
those which are now before me which require a trial." As shown in the next 
paragraph there are such facts in this case. 


b> FEIA is a small organization with limited resources; it could 
not battie on every front at the same time; and no principle of law or 
equity required that it simultaneously press for the hearing on the permanent 
injunction in the courts in New York, and press its case before the CAB. 
Each tribunal has independent jurisdiction (as the CAB itself recognized). 
If the CAB proceeding does not provide relief against the violations of the 
Act by Eastern, FEIAiwill proceed with the hearings before the court on 
the permanent injunctions. At such hearing, the facts will be other than 
what were before the courts on the preliminary injunctions. Events which 
have occurred since the preliminary injunctions were reauested will, we 
believe, compel a different result in the courts. For example: (1) The 
court decisions rest largely on the notion fostered by Eastern and ALPA that, 
by combining the "work" performed by the "third pilot" with that performed 
by the flight engineer, Eastern had co-mingled the two separate crafts and 
classes of pilots and flight engineers, giving rise to a "jurisdictional" 
dispute beyond the jurisdiction of the court under the MXT case. The 
filing of the instant petition (limited as it is to flight engineers) dispels 
that notion, and the courts will undoubtedly have to view what really trans- 
pired in a different light from what was portrayed to them on the preliminary 
injunctions, The court will now be able to see that at a time when there 
was no change in the job and not even a claim of a change of representative, 
Eastern elected to recognise and deal with a union other than the certified 
representative of its flight engineers. If that is not a violation of the 
Railway Labor Act, that law has become meaningless. (2) Since the time of 
the hearings on the preliminary injunctions, facts have been disclosed 
establishing that Eastern has violated the Act in two very major respects 
that were not even before the Court at that time. Eastern has discharged 
the strikers and accorded replacements of those strikers the same kind of 
"superseniority" which the Supreme Court held unlawful in NLRB v. Erie 
Resistor Corp., 373 U.S. 221. Eastern has also refused to process grievances 
on Behalf of the strikers, contrary to the principles ennunciated by the 
Supreme Court in IAlf v. Central Airlines Inc., 372U.S. 682. Both of these 
decisions were issued after the court had acted on the preliminary injunctions. 


¢) There is certainly no basis for the.claim that the charges 
of Railway Laber Act’ violations by Eastern filed with the CAB have already 
been determined in any final manner by that Board. As stated in my earlier 
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letter, the only agency of the CAB that has investigated those ‘charges on 
their merits determined that a prima facie case had been made out, and that 
there was reasonable cause to believe that Eastern kad viclated the Act by 
its refusal to bargain with FEIA and its unlawful assistance of ALPA,. The 
Board has not yet considered the merits; it refused to proceed at this time, 
and its dismissal of the complairt was “without prejudice to renewal" if 
circumstances change. its refusal to proceed was based upon grounds which 
are unreasonable on their face. It assumed, without basis in fact, that 
ALPA and FEIA will merge, and therefore FEIA will not be ground to benefit 
from an order requiring Eastern to obey the law. Although specificaliy 
ruling that the decision of the courts "cannot be and is not binding on the 
Board" (See footncte 16 of the CAB Decision), it elected to await the out- 
come of the court litigation. 


FEIA has challenged that reasoning in its appeal now pending in 
the Court of Appeals for the District of Columbia. The prehearing conference 
procedures have been completed. Inceed, Mr. Harlan himself is party to the 
prehearing conference stipulation filed in that Court on October 14, 1963, 
some three weeks before his letter to your Board. FEIA's brief on the 
merits is due and will be filed not later than November 25, 1963. That is 
the Zactual background on which Mr. Harlan elected to advise your Board that 
this appeliate precess could "take years to complete." The Court can, and 
we believe will, act quickly to remand the matter to the CAB for a prompt 
hearing on the merits. 


(d) So far as the AFL-CIO internal disputes matter is concerned, 
we have recognized that this Board has already ruled that it is not free 
to dismiss a representation petition because of the pendancy of such charges. 
But we have urged and continue to urge, that (assuming the Board, contrary 
to our position, were otherwise willing to proceed with an election despite 
the pending charges of vioiation cf the Act) it give the AFL-CIO a reason- 
able opportunity to resolve the matter. Nothing in the Railway Labor Act 
prohibits the Board from accomodating its processes in that manner. 


(e) Mr. Harlan denies that the criminal complaint under Section 2, 
Tenth is still under investigation by the Justice Department and flatly 
asserts that the U. S. Attorney "has long since declined prosecution and 
the matter is regarded as closed by the U. S. Attorney's Office.” This is 
not so. On January 24, 1963 this office received a letter from the U. S. 
Department of Justice with reference to these charges stating that "The 
matter is under study, and we shall communicate with you when we reach the 
stage where a meeting between us all will be most advantageous." Upon 
reading Mr. Harlan's assertion that the U. S. Attorney regards this matter 
as closed, this office contacted the Justice Department in Washington, D. C. 
on November 13, 1963. We were advised that the Justice Department has not 
determined to decline prosecution and does not regard the matter as closed. 


2. The contention that precedents of the NLRB 
cannot govern the conduct of the NMB 


The MLRB deals, every year, with an infinitely ereater number of 
election petitions than does this Board. It has had to face, far more fre- 
quently than has the NMB, the issue of whether to hold an election when 
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charges of violations of the law by the employer are pending. In my letter 
of October 23, I pointed to the numerous NLRB precedents which establish the 
rule that under circumstances such as are here present the NLRB would refuse 
to proceed with an election. Mr. Harlan's assertion that those precedents 
cannot govern the conduct of the NMB misses the whole point and is’ without 
merit. 


FEIA does not contend that the NLRB precedents are binding on the 
NMB. We say that the! duty of the NLRB under the Labor Management Relations 
Act, and the duty of the NMB under the Railway Labor Act -— the duty to con- 
duct a free and fair election — is identical. We say that duty should be 
exercised in the same’'manner. Courts have never hesitated to apply NLRB 
precedents to Railway Labor Act cases when they were faced with a problem 
that is the same under both statutes. (See, for example, Railway Clerks v. 
Atlantic Coastline RR., (CA4) 210 F. 2d. 812) So has the NMB, itself. In ~ 
the very decision cited by Mr. Harlan in support of the proposition that the 
NMB will not dismiss a representation petition because of pending AFL-CIO 
internal disputes proceedings (Lehigh Valley RR. Co., No. R~3396) the NMB 
stated; 

"This Board's policy in this respect is not 

unlike the policy of the National Labor 

Relations Board." 


The NMB then specifically cited NLRB precedents on which it relied. Mr. 
Harlan would have the NMB take the same position as the NLRB only when it 
suits Eastern'’s interest. 


Nor does the decision of the Second Circuit (Ruby v. American 
Airlines) relied upon by Mr. Harlan, in any way require, or even suggest, 
that the NMB conduct an election while serious charges of violation of the 
Act are pending. That Court was concerned solely with the issue of the 
furisdiction of the Courts to decide the merits of such charges. It did not 
have before it a request to enjoin the election. That request was made in 
the District of Columbia courts, where the NMB could be made a party and 
this Board knows that the D. C. courts enjoined the election at American 
for the very same reasons FEIA here urges that the Board suspend action on 
the instant petition. 


Neither Mr< Harlan or Mr. Ruby has told this Board why, if it 
chooses to ignore the precedents of the NLRB, it should also ignore what 
the Courts in D. C. have so recently done under identical circumstances in 
the American case. 


Nor have they given any convincing reasons why the NMB should 
ignore what the NMB, itself, did in the Southern Airways case, referred to 
in my October 23rd letter. The Board is simply advised by Ruby and Harlan 
that the facts were different. But it is clear that in every material 
respect the facts were identical. It is of no consequence that in the 
Southern case the representation proceding was initiated by the same union 
that had filed charges of violations of the Act. As the Board is well 
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aware, in that case both unions had initiated litigation (some in the 
courts, some before the CAB) challenging whether the carrier and the other 
union had acted in conformity with the Railway Labor Act. What’ counted was 
not who had filed the charges, but the fact that the Board could not conduct 
a free and fair election while such charges were unresolved in any final 
manner. That is why the NMB refused to proceed in that case, and that is 
why it should refuse to proceed here. 


3. The contention that NLRB precedents, if applied, | 
would not require the Board to suspend processing 


of this petition 


It is true, as Mr. Harlan suggests, that the NLRB will not delay 
an election because of the pendency of charges unless there is some “orima 
facie" merit to the charges. This means violation of the law could be made 
out even if all of the facts on which the charge is based are true, it will 
not suspend the election. It is both misleading and inaccurate, however, to 
state, as Mr. Harlan does, that in this case "None of these tribunals or 
agencies has found even one of those charges to have any merit whatsoever." 


As already noted, the Bureau of Enforcement of the CAB hss found 
"yeasonable grounds to believe" that Eastern has violated and continues 
to violate the Act. The CAB, itself, has not found to the contrary; it has 
not addressed itself to the merits. The CAB has decided only that it 
chooses not to decide the merits at this time; and that determination is 
being subjected to judicial review. 


The requirements of the NLRB precedents for a “prima facie" case 
on the merits have plainly been met. A contrary conclusion is now possibie 
if and only if this Board is willing to say that the facts involved in the 
complaint before the CAB would not, as a matter of law, make out a case 
against Eas*ern, and no tribunal (not even the federal courts ‘in New York, 
who were dealing with complaints far more limited in scope than that before 
the CAB) has said that. 


4. Eastern's plea that the Board rush into an 
election 


FEIA recognizes that under ordinary circumstances it is desirable 
that the Board resolve legitimate representation petitions asi expeditiously 
as possible. But the Board has long recognized that the statute imposes no 
obligation requiring the Board automatically to rush into an election where 
there are issues that must be resolved--no matter how long it takes to 
resolve them--in order that the Board can be certain that the election will 
produce a bargaining representative that has been chosen, as the statute 
commands, "without interference, influence, or coercion by either party." 
Citing precedent, the NB, in its official publication "Administration of 
by the National Mediation Board 1934-1937" has 


the Railway Labor Act by : 


stated at p. 15, that: 
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“the act indicates that final action on an appijcation to 
investigate a representation dispute pursuant to section 2, 
ninth, should be completed within 30 days. However, this 
requirement of the act has been construed to be directory 
rather than mandatory." (Emphasis added) 


Eastern turned its back on the certified bargaining representative 
of its Flight Engineers. It chose to ignore the principle enunciated by 
the Supreme Covrt in Virginian Rv. v- System Federation, 300 U.S. 515, wnere 
the Court said that the Railway Labor Act "imposes the duty to treat only 
with the true representative and hence the negative duty to treat with no 
other." It dealt with ALPA in areas where it was required to deal only with 
FEIA. And when that unlawful conduct, among other unlawful acts, provoked 
and prolonged a strike, it unlawfully discharged the strikers. It now finds 
thet those strikers have refused to lie down and meekly give up their legal 
rights and the rights to their jobs. It finds that they have continued to 
picket, to advise the public of the kinds of things that Eastern has been 
guilty of, and to ask for the support of the public in bringing Eastern to 
its senses. Eastern would now like a representation election, in the hope 
that it will be able to make this Board a partner in the scheme to rid itself 
of FEIA, and of its adherents. 


We have every confidence that this Board will not permit its 
processes to be abused in so shameful a manner. It will not forget the 
admonition of the Supreme Court that an employer "cannot thus, by its own 
action, @isestablish the union as the bargaining representative of its emp loy~ 
ees, previously designated as such of their own free will." (Medo_Photo 
Supply Co. v. NLRB, 321 U.S. 678) It will not be stampeded into holding 
an election until FEIA has had every opportunity the law provides to rectify 
Eastern's unlawful conduct. The time must soon be at hand when some tribunal, 
with authority to act, gives this Union a full and fair hearing on the merits 
of its charges against Eastern. That time will come when Eastern ceases 
raising, or exhausts, the procedural and jurisdictional contentions which 
have thus far prevented a full and fair examination of the merits. And until 
that time comes, this Board cannot process this petition. 


I am enclosing three copies of this letter for the use of the Board. 
Because, as to material facts, there are significant differences between the 
contents of this letter and the letters from Harlan and Ruby, I am enclosing 
two additional copies in the event you wish to forward them to those 
individuals. 
Very truly yours, 


ZIMRING, GROMFINE AND STERNSTEIN 


By 


ee, 
I.3J. Gromfine, Counsel for EAL Chapter 
Flight Engineers’ International 
IJG:eh Association 


EXHIBIT 13 


November 22, 1963 


Case No. R-3641 


Mr. I, Gromfine 

Counsel for EAL Chapter, FEIA 
1001 Connecticut Avenue, N. W. 
Washington 36, D. C. 


Dear Mr. Gromfine: 


Acknowledgement is made of your letter of Wovember 14, 1963, on 
the subject of representation application filed by the Air Line Pilots 
Association, covering Flight Engineers employed by Eastern Air Lines, Inc. 


We are sending herewith to Messrs. Ruby & Whatley copy of' your 
letter of November 14th for their complete information. The entire file, 
including statements of the ALPA and Eastern Air Lines, was considered 
by the Board in a recent executive session. The Board decided on the 
basis of all evidence before it that the application from the ALPA 
should be docketed and this was done in our letter of November 14, 1963, 
adéressed to Messrs. W. H. Whatley, William A, Sill and Charles Ruby, 
with copy to Mr. Jack Robertson, copy attached. The application has 
been given Board Case No. R-3641. 


Since your organization has appealed to the adjustment procedure 
of the AFL-CIO, the Board will take no further action or the application 
for a period of thirty days from November 14, 1963. This action is in 
accordance with Board procedure outlined in a letter issued in this 
office under date of November 14, 1963, copy attached. If, however, 
the dispute between the two organizations has not been adjusted at 
the end of the period just mentioned, the Boaré will then proceed to 
handle this application to a prompt conclusion in accordance with its 
usual procedures. 


Very truly yours, 


E. C. Thompson 
Executive Secretary 


ce: W. H. Whatley 
W. G. Harlan 
W. A. Gill 
J. Robertson 
Cc. Ruby 


EXHIBIT 14 
NATIONAL MEDIATION BOARD 


Washington 


November 14, 1963 


Mr. J. E. Wolfe, Chairman 
National Railway Labor Conference 
Room 474, Union Station 

517 West Adams Street 

Chicago, Illinois 


Mr. G. E. Leighty, President 
Railway Labor Executives Assn. 
400 First Street, N. W. 
Washington, D. C. 


Mr. Joseph A. O'Brien, Vice President 
Air Transport Association of America 
1000 Connecticut Avenue, N. W. 
Washington, D. C. 


Sentlemen: 


As a matter of information, the National Mediation Board has 
adopted the following ‘procedure in the handling of representation 
disputes involving two organizations, both of which are members of 
AFL-CIO. In such instances, when the defending organization invokes 
the adjustment procedure under the AFL-CIO no-raid pact, the National 
Mediation Board will aliow a reasonable period, not to exceed 30 days 
from the date the application for its services under Section 2, Ninth 
of the Railway Labor Act is given an "R" docket number, in which to 
bring into play the internal adjustment procedure of the AFL-CIO in 
such cases. If no adjustment has been reached by the parties in 
that period, the Board will then proceed to process the case to a 
conclusion in the usual manner. 


Yours very truly, 


/s/_E. C. Thompson 
E. C. Thompson 


Executive Secretary 


Mr. George Meany, President 
AFL-CIO 

815 - 16th Street, N. W. 
Washington, D. C. 


EXHIBIT 20 


NATIONAL MEDIATION BOARD 1-10-64 3:30 P.M. 


RALPH D. SKINNER, VICE PRESIDENT-LABOR RELATIONS 
EASTERN AIR LINES, INC. 

EASTERN AIR LINES BUILDING 

10 ROCKEFELLER PLAZA 

NEW YORK 20, NEW YORK 


WILLIAM A. GILL, PRESIDENT 

FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
100 INDIANA AVENUE, N. W. 

WASHINGTON 1, D. C. 


CHARLES H. RUBY, PRESIDENT 

AIR LINE PILOTS ASSOCIATION, INTL. 

55TH STREET §& CICERO AVENUE 

CHICAGO 38, ILLINOIS 

MEDIATOR WILLIAM H. PIERCE WILL BE AT THE CROSSWAYS AIRPORT INN, MIAMI, 
FLORIDA WEDNESDAY, 1-15, TO COMMENCE INVESTIGATION OF CASE R-3641 COVERING 
REPRESENTATION OF PILOT ENGINEERS-THIRD CREW MEMBERS, EMPLOYEES OF EASTERN 
AIRLINES. PLEASE ADVISE WHO WILL REPRESENT YOU. JOINT SKINNER, ‘GILL AND RUBY. 


E. C. THOMPSON, EXECUTIVE SECRETARY 
NATIONAL MEDIATION BOARD 


EXHIBIT 21 
Law Offices 
ZIMRING, GROMFINE AND STERNSTEIN 


il South LeSalle Street 1001 Connecticut Avenue 
Chicago 8, Illinois Washington 36, D. C. 
State 2-7067 National 8-1790 


Washington, D. C. 20036 
January 13, 1964 


O. David Zimring Economic Consultants 
I. J. Gromfine 
Herman Sternstein E. L. Oliver 


— W. M. Homer 
William B. Peer 


National Mediation Board 
Washington, D. C. 


Re: Eastern Air Lines -- ALPA Representation 
Application -- Case No. R-3641 


Gentlemen: 


By letters dated October 23, 1963, and November 14, 1963, we placed 
before the Board those considerations which require that the Board suspend 
processing the application of ALPA for a representation election among the 
occupants of the "third seat" on Eastern Air Lines. Our principal contention 
was, and is, that the pendency of unresolved charges of violation of the 
Railway Labor Act brovght by FEIA against ALPA and Eastern makes impossible a 
free and fair determination of representatives. We have asked the Board to 
follow the practice of the NLRB and its own precedents, and withhold rurther 
processing of the application of ALPA until there has been a determination by 
the CAB or the courts of the charges that have been filed. *The Board has 
not yet ruled upon this request. A ruling granting this request does not 
require the N.M.B. to rule upon the merits of the charges fiied by FEIA; it 
requires only that the N.M.B, recognize that until some tribunal has given 
FEIA a chance to prove its allegations (not some oF them but all of them; not 
by affidavits at hearings on preliminary injunctions, but in a trial which 
FEIA has never had) there can be no free and fair election. 


If this request is granted, then what follows herein is unnecessary 
and raises questions which the Board does not have to decide. However, on the 
other hand, if the Board does not agree that, either as a matter of law or of 
comity with the courts and the Civil Aeronautics Board, it should await the 


* The briefs berore the Court of Appeals in the case involving the CAB com- 
plaint have now been filed by all parties and the matter should be argued 
momentarily. 
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final outcome of those pending proceedings which are destined to resolve the 
charges against Eastern and ALPA, then FEIA hereby formally requests the 
Board to schedule immediately, as an integral and essential part of its 
investigatory functions under Section 2, Ninth of the Railway Labor Act, 
hearings to determine the merits of the following charges which FEIA, EAL 
Chapter hereby makes: 


{ 1. That ALPA has been, and is now being unlawfully assisted 
by Eastern in violation of the Railway Labor Act; 


2. That the employees of Eastern have been, and are now 
being, interfered with, influenced and coerced by 
Eastern and ALPA in violation of the Railway Labor 
Act; 


That Eastern has violated the Railway Labor Act by 
negotiating with ALPA on matters as to which it was 
obliged to bargain only with rEIA; 


That Eastern has violated the Railway Labor Act by 
refusing to bargain in good faith with FEIa, witn the 
intent and purpose of eliminating FEIA as the bargaining 
agent on Eastern; and 


That the filing of the instant application of ALPA was 
instigated by Eastern which has thereby interfered | 
with the organization of its employees. J 


Let it be clear, at the outset, that we are fully cognizant of the 
fact that the N.M.B. has no authority to issue an order remedying these 
violations of the law. That authority is vested in the CAB and in the courts. 
However, if the N.M.3. does not choose to suspend the election proceedings 
until these other tribunals have had an opportunity to act on the merits of 
the charges in some final fashion, then it must determine the merits of the 
charges in order to effectuate its responsibility under Section 2, Ninth to 
“insure the choice of representatives by the employees without interference, 
influence, or coercion exercised by the carrier." The authority of the 
Board to determine these questions ancillary to the performance of its duties 
under Section 2, Ninth, is established and clear. it has been the past 
practice of the Board to defer election procedures until such questions have 
been resolved by it. See in the Matter of the Application of Seconda Officers 
Association, R-3483 (N.M.B. 1961); N.M.B. Case No. R-136 71935); N.M.B. Case 
No. R-385 (1938). See also In the Matter of Representation of rmployees of 
Pan American Airways, Inc., 1 Determinations of Craft of Class 381, 386 (1944), 
wherein the Board stated: 


"In situations where a carrier's employees are not 
represented, voluntary recognition extended by such 
carrier to an organization covering a craft or class 
of its employees would be considered by the Board as 
having the same effect as a certification. In the 
present case the employees concerned were represented 
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by another organization at the time of the so-called 
system-wide recognition, and were not notified by 

the Carrier of its intentions to recognize another 
organization, therefore were not afforded an opportunity 
to protect their rights. In the absence of a legal 
determination of these issues the Board believes the 
voluntary representation previously established between 
the Carrier and the various organizations and 
associations representing its employees should be 
considered as effective until changed in accordance 
with the provisions of Section 2, Ninth of the Act. 


"It is the intent of the Railway Labor Act and certainly 
within the rights of the carrier to prefer to deal with 
organizations representing its employees on a system-wide 
basis; but unilateral action on the part of the carrier 
in recognizing one organization on a system-wide basis 

in the face of existing representation by other organiza- 


tions ana associations is tantamount to interference by the 
carrier with the selection of their representatives by 


its employees, which is exoressly contrary to the pro- 
visions of Section 2, Fourth, of the Railway Labor Act." 


Cemphasis supplied) 


More recently, the Board reaffirmed its position in In the Matter of 


Brotherhood of Railwey and Steamship Clerks, R-3470 (N.M.B. 1962), where the 
Board held that a representation election must be held: 


",..in an atmosphere free of any interference or other. 
conduct by the carrier that would tend to influence or 
- coerce the employees in their choice." 


The Courts have iconfirmed this practice of the Board to hear and 
determine charges like those presented herein by FEIA before proceeding to 


conduct an election. In Order of Railway Conductors v. National Mediation 
Board, 141 F.2d 366 (D.C. Cir. 1944), the Court held: 


"In the present case Conductors had, prior to this 
controversy, represented road conductors, and Trainmen 
had represented yard conductors. When the right of the 
former to continue to represent road conductors was 
challenged by Trainmen and it was charged that there 

was collusion between Trainmen and the Railroad, with 
the purpose of influencing the electors in casting their 
ballots, we think the Board should have investigated the 
charge before caliing or holding an election. This seems 
to us to follow from the provisions cf the Section of the 
Act under which the Board is required to function. The 
Board's justification that jurisdiction to police the 
election was confined to the event itself, and not the 
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circumstances leading up to it, does not appeal to us. 
See Texas & N.O. R.R. Co. v. Brotherhood & c., 281 U.S. 
548. But after the election hac been held and the 
majority of the votes had been cast and counted for 
Trainmen and the Board had certified it as the bar- 
gaining representative, the decisions of the Supreme 
Court in the cases we have referred to, as well as in 
the Missouri-Kansas and Southern Pacific cases decided 
the same day, as we understand their purport, foreclose 
the question we have here and deprive the courts of all 
rights of interference." (141 F. 24 367-68) 


See also WES Chapter, FEIA v. National Mediation Board, 314 F 2a 234 (D.C. 
Cir. 1962). 


The basic reasons for the preliminary consideration of unfair labor 
practice charges before the conducting of a representation election are two. 
First, "the continuing effects of unremedied unfair labor practices tend to 
vitiate the employees" free choice of bargaining representatives," May 
Department Stores, 61 N.L.R.B. 258, 275, n.35 (1945). Second, where the 
interference with the representation rights of the employees is particularly 
objectionable, such as here of favoritism towards ALPA hy Eastern, and it is 
impossible to reestablish the "laboratory conditions" of a completely unco- 
erced atmosphere, the remedy is to not hold any election and to direct the 
offending employer to bargain with the union which has, as a matter of law, 
been adversely affected by the injurious conduct. Franks Bros. v. N.L.R.B. 
321 U.S. 702 (1944); Joy Silk Milis v N.L.R.B., 185 F.2d 732 (Dec. Cir. 1950), 
cert. denied, 341 U.S. 914 (1951). An offending employer will not be per- 
mitted to profit from its own wrongdoing. The Board's past practice manifests 
unflinching adherence to these principles. 


Neither ALFA nor Eastern can have any reasonable objection to an 
immediate scheduling by the Board of hearings for the purpose of determining 
the questions raised above. For both are clearly on record as arguing that 
the Board does have jurisdiction over these matters, and should exercise it. 
Thus, ALPA has very recently argued: 


"... the Railway Labor Act requires issues of interference, 
influence, coercion and assistance arising out of events: 
antecedent to the actual conduct of an election and which 
affect the selection by employees of representatives of 
their choosing to be finally resolved prior to an election 
and certification of representatives by the National 
Mediation Board." Brief, pp. 12, 14-27, ALPA v. National 
Mediation Board, 18,060 (D.C. Cir. 1963). 


Similarly, Eastern contends the Board has exclusive jurisdiction: over all 
matters involving the present controversy between FEIA and ALPA. Brief, pp. 
16-21, FEIA, EAL Chapter v. Civil fherenautics Board, No. 18,096 (D.C. Cir. 1963). 


We recognize the Board in the recent In the Matter of Application of 
Allied Pilots Association, R-3519 (N.M.B. 1963) did not hold any hearings on 
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ALPA'ts charges of assistance, interference and coercion. But, in addition 

to the fact that ALPA did not request a hearing before the Board, in that 
case the entire transcript of the hearings before the trial court in the 
related New York litigation was available to the Board in the conduct of its 
investigation under Section 2, Ninth. And, as noted by the Board on brief to 
the Court of Appeals in ALPA v. N.M.B., No. 18,060 (D.C. Cir. 1963), "The ... 
record ... was personally reviewed by the Board's members." (Brief, pb. 14) 
These facts, plus 


"ALPA has told us of no additional material facts it would 

have presented if the Board had given it a further oppor- 

tunity; its complaint relates not so much to the adequacy 

of the information before the Board as to the Board's 

conclusion that no wrong had been done." Ruby v. American 
. Airlines, 323 F.2d 248, (2d Cir. 1963) 


distinguish that case from the instant one. There is no similar transcript in 
this case. As already stated, neither before the courts nor the Civil 
Aeronautics Board has: FEIA been afforded an opportunity as yet to present 

in open court its evidence in support of its claims. Moreover, whatever 
record" of the collateral proceedings is available to the Board in this case 
is necessarily far more limited than the scope of the charges we here set 
forth. For at least two of the claims FEIA has against Eastern occurred after 
the suits were filed in'New York, and no evidence pertaining to these claims 
appears anywhere in that record. And, obviously, nothing in any "record" thus 
far available contains any evidence bearing upon the last of the charges set 
forth above, i.e., that Eastern has instigated and fostered the instant 
representation application. Consequently, for the Board to have before it the 
evidence necessary upon which to base a decision on FEIA's charges, it will be 
incumbent upon it to hold hearings at which the parties may be heard, present 
evidence and give argument. 


As suggested at the outset, we believe that if the Board follows 
the preferable course of action and defers further processing of ALPA's 
application during the interim period while the charges of statutory violations 
are pending before the other forums, there will be no need for the Board to 
hold hearings itself on FEIA's charges. If, however, this is not done, then 
FEIA requests an immediate hearing on the charges presented above. 


Copies of this letter have been transmitted to Eastern and ALPA. 
Very truly yours, 
ZIMRING, GROMFINE AND STERNSTEIN 
BY 
I. J. Gromfine 
Counsel for EAL Chapter, 


Flight Engineers' International Association 


IJG/ch 


EXHIBIT 22 


FMD GOVT PAID NATIONAL MEDIATION BOARD 3:00PM 


FOUR DAY LETTERS JANUARY 13, 1964 


RALPH D. SKINNER, VICE PRES.-LA3OR RELATIONS 
EASTERN AIR LINES, INC. 
EASTERN AIR LINES BUILDING, 10 ROCKEFELLER PLAZA, NEW YORK 20, NEW YORK 


CHARLES RUBY, PRESIDENT 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 
55TH STREET & CICERO AVENUE, CHICAGO 38 , ILLINOIS 


W. GLEN HARLAN 
SUITE 825, THE CITIZENS & SOUTEERN NATIONAL BANK BUILDING 
ATLANTA 3, GEORGIA 


I. J. GROMFINE, COUNSEL FOR EAL CHAPTER, FEIA 
1001 CONNECTICUT AVENUE, N. W. 
WASHINGTON, D. C. 


BOARD HAS RECEIVED REQUEST TO POSTPONE HANDLING CASE R-3641, EASTERN AIR LINES- 
ALPA REPRESENTATION APPLICATION FROW I. J. GROMFINE COUNSEL FOR EAL CHAPTER, 
FEIA, IN LETTER JANUARY 13, 1964, WHICH INDICATES COPY FURNISHED BOTH EASTERN 
AND ALPA. PLEASE FURNISH PROMPTLY YCUR COMMENTS IN REGARD TO THIS REQUEST. 
JOINT SKINNER AND RUBY. COPY HARLAN AND GROMFINE. 


E. C. THOMPSON, EXECUTIVE SECRETARY 
NATIONAL MEDIATION BOARD 


EXHIBIT 25 
Law Offices 
ZIMRING, GROMFINE AND STERNSTEIN 
11 Scuth LaSalle Street 1001 Connecticut Avenue 
Chicago 8, Illinois Washington 36, D. C. 
State 2-7067: National 8-1790 

O. David Zimring ; Economic Consultants 
I. J. Gromrine ge, L. Oliver 
Herman Sternstein W. M. Homer 


William B. Peer 


Washington, D. C. 
January 21, 1964 


Mr. E. C. Thompson 
Executive Secretary 
National Mediation Board 
1230 - 16th Street, N. W. 
Washington, D. C. 


Dear Mr. Thompson: 

In accordance with our phone conversation today, I am delivering to 
you a copy of a letter this office prepared for Mr. Robertson which will be 
delivered to Mr. Pierce in Miami, this afternoon or tomorrow morning. 

Very truly yours, 


ZIMRING, GROMFINE AND STERNSTEIN 


BY 


/s/ William B. Peer 
William B. Peer 


Enclosure 


WBP/ec 
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FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 


EAL CHAPTER 


January 21, 1964 


Mr. William A. Pierce, Mediator 
National Mediation Board 

c/o Crossways Airport Inn 
Miami, Florida 


Re: Case No. R-3641 
Dear Mr. Pierce: 


This is in response to your request for a statement of ‘the position 
of FEIA-ESL Chapter on the question of who should be considered eligible to 
vote, assuming an election were to be held in this matter. 


It is our basic position that in any election conducted while the 
current strike by this union is still in progress, the results of the election 
must be based upon the counting of only such votes as are cast by flight engi- 
neers who are ultimately determined to be entitled to the jobs in the unit in 
which the election is held. As you know, in previous correspondence to the 
Board we nave asserted, and are prepared to demonstrate with evidence, that 
the existing strike was caused and prolonged by conduct of Eastern in violation 
of the Railway Labor Act. As such, undev well established precedent, the 
strikers are entitled to reinstatement, even though it is necessary to dis- 
charge men who have been hired duving the strike to fill their jobs. NLRB v. 
Jones & Laughlin Steel Corp., 301 U.S. 1. In that connection you will also 
Yecall that we have asserted, and are prepared to demonstrate, that months 
ago all of the strikers requested veinstatement and were denied reinstatement 
and discharged at a time when they had not, in fact, been permanently replaced, 
so that they are entitled to reinstatement as unlawfully discharged strikers 
even if it were to be found, contrary to our position, that the strike was 
not an unfair labor practice strike in its inception. 


If the charges of unlawful conduct we have filed are ultimately sub- 
stantiated, it must follow, therefore, that the certification of' the results 
in this election will be based upon a tally in which the votes of all flight 
engineers in the employ of Eastern as of the commencement of the, strike who 
desire to return to their jobs are counted, and the votes of any men hired 
to replace the strixers during the strike and who are not retained in the 
employ of Eastern as flight engineers after all available jobs have been 
filled by returning strikers are not counted. 
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As you know, however, the merits of the charges we have filed have 
not yet been determined. We have asked the Board to suspend further proces- 
sing of this application until there has been a determination on the merits 
by the CAB or the Courts, or that the Board hold a hearing to itself determine 
the merits. The Board has made no ruling, as yet, on either of these requests, 
and we assume that nothing further will be done until such a ruling has been 
issued. If, for some reason, of which we cannot conceive, the Board should 
decide to send out ballots before either the Board, or some other tribunal 
has had an opportunity to rule upon the merits of our charges, we assume that 
the only possible procedure would be that normally employed by the NLRB in 
like circumstances, i.e., to issue ballots to both the strikers and the replace- 
ments, impounding all of the ballots, and withholding any determination of 
the results until the merits of the charges have been determined, and it can 
thereby be ascertained whether the votes of the strikers or these of the 
replacements are the ones to be counted. See: Frank Foundries, 92 NLRB 1754, 


The Pipe Machinery Co., 76 NLRB 247. 


Because of the fact that the National Mediation Board has rarely, if 
ever, conducted an election during the pendency of a strike, it is not sur- 
prising that the rules of the Board contain no provision dealing with this kind 
of a situation. Rule 6 deais only with the voting eligibility of dismissed 
employees. Plainly, the strikers here involved are entitled to vote under 
that rule, for their request for reinstatement is pending before several 
"proper authorities," including the Courts, the CAB, and the System Board of 
Adjustment.* But the real issue here involves not only the question of 
whether the strikers have a right to vote, but whether the replacements have 
such a right as against a striker who is ready and willing to return to his 
job. And the latter question cannct be determined until there has been a 
final determination of the merits of the unfair labor practice charges we have 
Filed. 


Once again, it becomes clear that logic and precedent require that 
the Board suspend further processing until the merits of those charges are 
determined by the CAB or the Courts. Failing that, the Board must itself make 
such a determination before there can be any election. And nothing stated 
herein in response to your request should be construed as a waiver of our 
position that the Board.must follow either of those two courses before any 
ballots can be sent out. 


Very truly yours, 
Jack Robertson, President 


EAL Caapter 
Flight Engineers' International Association 


* The files of the Board will show that there has been pending since 
December of 1962 a request to assign a neutral to the EAL System 
Board on a grievance involving the claim thet the Company has violated 
the agreement by refusing to process a grievance in which the Union 
asserts that the strikers were dismissed in violation of the agreement. 
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January 31, 1964 
Case No. R-3641 


Mr. I. J. Gromfine 

Zimring, Gromfine & Sternstein 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 


Dear Mr. Gromfine: 


Reference is made to your letters of October 23, and November 14, 1963, 
also January 13, 1964 on the subject cf NMB Case No. R-3641, representation 
of Pilot Engineers and Flight Engineers, employees of Eastern Air Lines, Inc. 
Your letters contain two requests, viz. 


1. That the National Mediation Board defer processing of ALPA's 
application during the period while FEIA charges of statutory 
violations are pending before other forums, or in the alter- 
native. 


That this Board hold a hearing to determine the merits of 
five charges enumerated on page 2 of your January 13, 1964 
letter. 


Respecting your first request, you are of cow’se aware that the National 
Mediation Board is concerned only with the administration of the Railway Labor 
Act. The actions of the National Labor Relations Board cited in your various 
communications deal with the practices of that Board under a different law, 
and have only a remote relevancy to the handling by the National Mediation 
Board of a representation dispute arising under Section 2, Ninth, of the 
Railway Labor Act. The Board has also reviewed the cases under the Railway 
Labor Act referred to in your letter of January 13, 1Ste. A careful analysis 
of the circumstances in each of these cases does not disclose any case in 
which the facts were in any way comparable to those in the instant dispute. 
R-3641, except Case R-3619, representation of Pilots, American Air Lines, Inc. 
In that case ALPA's request for delay pending the outcome of certain litigation 

was denied. The Board also deciined to hold a hearing on the merits of alleged 
unfair labor prectices on the part of the carrier. 


It is the statutory duty of this Board, under Section 2, Ninth, of the 
Railway Labor Act, to complete its investigation and to certify a repre- 
sentative within thirty (30) days after receipt of the invocation for its 
service. While the Courts have ruled that this thirty (30) day period is 
advisory rather than mandatory, it is the duty of the Board to proceed as 
rapidly as possible to complete its investigation and to certify a repre- 
sentative. In many cases, failure to conduct an election promptly may have 
an adverse effect on the Board's efforts to maintain peace in the transporta- 
tion industry. 
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With respect to your second request, it has been the Board's consistent 
position, since its creation under the 1934 amendmeats to the Railway Labor 
Act, that this Board has no legal authority to investigate and pass upon 
charges of carrier interference, assistance, influence, and coercion in con- 
nection with the representation of carrier employees. The Board's powers in 
such matters are limited to insuring that during the time of taking a secret 
ballot or in exercising other methods of ascertaining the choice of repre~ 
sentatives, the employees shall be free from interference, influence or 
coercion by the carrier. It is unnecessary to point out that the Railway 
Labor Act prescribes a procedure for the protection of employees in their 
choice of representatives, through the application of Section 2, Tenth of 
the Act. 


The entire Board has personally reviewed your letters and all of the 
material submitted by your organization, the applicant, and the carrier, as 
well as the resume of the cases cited in your letter of January 13, 1964 which 
involve this Boardts past actions. As the result of this study and review, 
and after having given careful consideration to all the facts and circumstances 
before it, the Board has reached the conclusion that both of your requests, 
as indicated above, must be and are hereby denied. 


There appears, however, to be a controversy vegarding the eligibility 
of certain individuals to vote in any election conducted under Case R-3641. 
The Board will, therefore, schedule a hearing confined to the specific subject 
of determining who is eligible to participate in an election among Pilot 
Engineers and Flight Engineers of Eastern Air Lines, to be held early in 
February, 1964, on a date to be announced. 


By direction of the NATIONAL MEDIATION BOARD. 


£. C. Thompson 
Executive Secretary 


C. H. Ruby 
W. G. Harlan 
W. N. Whatley 


EXHIBIT 28 
Law Offices 
ZIMRING, GROMFINE AND STERNSTEIN 


1 South LaSalle Street 1001 Connecticut Avenue | 
Chicago 8, Illinois Washington 36, D. C. 
State 2-7067 National 8-1790 


0. David Zimring Economic Consultants 
I. J. Gromfine : 

Herman Sternstein E. L. Oliver 
ee W. M. Homer 
William 3. Peer 


Washington, D. C. 20036 
February 7, 196% 


Mr. E. C. Thompson 
Executive Secretary 
National Mediation Board 
1230 - 16th Street, N. W. 
Washington, D. C. 


Dear Mr. Thompson: 


I have just seen your telegram sent late yesterday afternoon advising 
that the hearing mentioned in the last paragraph of your letter of January 31, 
1964 is now scheduled for Tuesday, February 18, 1964. I respectfully request 
that the Board reconsider that date for the following two reasons: 


1. The Railway Labor Executives' Association has scheduled meetings 
and conferences beginning on February 17, 1964 in Miami, Florida. It is 
imperative that I be in attendance during those meetings during the week of 
February 17, for I have specific appointments during that week with several 
railway labor officials on a number of current critical problems, which appoint- 
ments were made many weeks ago and cannot now be changed. And because of my 
close personal connection with the Eastern Airlines situation, there is no one 
to whom I can assign this matter. The date oF February 18 for the instant 
hearing would therefore impose a serious hardship on myself, and on clients 
of this office. 


2. Your letter of January 31, particularly when read in the light 
of the letter sent to the Board on February 5, 1964 by Mr. Harlan, leaves us 
--and I am sure ALPA -- in serious doubt as to just what issues are to be 
litigated in this hearing, and just what evidence will, or will not be con- 
sidered. On the one hand, your letter stated that the Board had! determined 
to deny our request for a hearing on the charges we have made that Eastern 
has violated the Railway Labor Act. On the other hand, your letter stated 
that there is a "controversy regarding the eligibility of certain individuals 
to vote, “land that the Board had decided to hold a hearing on that issue. Yet, 
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as your files reveal, the letter from Mr. Robertson to Mr. Pierce of January 
21, 1964 setting forth our position on voting eligibility makes it clear that 
our position on the issue of voting eligibility is directly and inextricably 
related to the question of whether Eastern has violated the Act. Then came 
Mr. Harlan's letter of February 5, which suggests that Eastern has read your 
letter as permitting FEIA to litigate in this hearing certain questions of 
violations of the Act by Eastern, though it is far from clear what Eastern 
considers those questions to be, and what kind of evidence it believes FEIA 
should be permitted to introduce. 


With the matter in this posture, I am sure that none of the parties 
involved is in a position where it can now know just what issues will be 
litigated, and just what kind of evidence will be required to sustain or 
oppese any position. That imposes a wholly unreasonable burden of preparation 
upon all the parties, and is certain to create confusion and delay at the 
hearing itself. 


With all of this in mind, I respectfully request the procedure which 
is regularly employed by courts and other administrative agencies in like 
circumstances as an aid to the parties as well as the Board. I request that 
a pre-hearing conference be set at which the representative of the Board who 
will hear the matter will hear from the parties as to their positions on the 
scope of the issues and the nature of the evidence that will be considered and 
will determine the matter to the end that ail parties will be in a position 
to prepare for the hearing with a clear understanding of what will be involved. 


I am prepared to participate in such a pre-hearing conference at any 
time next week. 


Your cooperation in this matter wiil be sincerely appreciated. 
Very truly yours, 
ZIMRING, GROMFINE AND STERNSTEIN 
BY /s/ I. 3. Gromfine 
I. J. Gromfine 


Counsel for Flight Engineers' 
International Association, EAL Chapter 


Delivered by hand with copies sent by Air Mail to Counsel for Eastern and 
ALPA. 


EXHIBIT 29 
F-MD DL PD 2/10/64 2 pm 
BOOK THREE COPIES 


RE GROMFINE'S LETTER 2-7-6% CASE R-3641. NMB WILL HOLD PREHEARING CONFERENCE 
10 AM WEDNESDAY 2-12-64 IN BOARD'S HEARING ROOM 1222 SIXTEENTH STREET NW 
WASHINGTON FOR PURPOSE OF DELINEATING ISSUES TO BE HEARD BY NMB IN FORMAL 
HEARING AT LATER DATE. 2-18-64 HEARING CANCELLED. PLEASE ACKNOWLEDGE. JOINT 
GROMFINE, WEISS, HARLAN. 


E. C. THOMPSON EXEC SECY NMB - 


I. J. GROMPINE, FEIA ATNY. 1002 CONNECTICUT AVE NW, WASHINGTON, DC 


HENRY WEISS, ALPA ATNY, 605 THIRD AVE NEW YORK, N.Y. 


W. GLEN HARLAN, EAL ATNY, c/o EASTERN AIR LINES, INC. 10 ROCKEFELLER PLAZA, 
NEW YORK NY 


F-MD DL PD 2/12/64 11:30am 


BOOK FIVE COPIES 
RE CASE R-3641, HEARING PREVIOUSLY SCHEDULED FOR 2-18-64 WILL NOW BE HELD 
11AM WEDNESDAY 2-26-64 IN NMB HEARING ROOOM 1222 SIXTEENTH STREET NW 
WASHINGTON. PLEASE ACKNOWLEDGE, JOINT GROMFINE, WEISS, RUBY, HARLAN, 
WHATLEY. 

E. C. THOMPSON EXEC SECY NMB 


I. J. GROMFINE, FEIA ATNY, 1001 CONNECTICUT AVE NW, WASHINGTON, DC 


HENRY WEISS, ALPA ATNY, 605 THIRD AVE. NEW YORK, NY 


C. H. RUBY, PRES. AIR ‘LINE PILOTS ASSN. 55TH ST & CICERO AVE. CHICAGO, ILL. 


HARLAN, EAL ATNY, ZEASTERN AIR LINES, INC, 10 ROCKEFELLER PLAZA, NY, NY 


WHATLEY, DIR LR, EASTERN AIR LINES, INC, MIAMI INTL AIRPORT, MIAMI, FLA. 


Mail ce-to: CSA 


RDAQO9 357P EST APR 24 64 WC063 
(RD) RX PD WASHINGTON DC 24 344P EST 


THE NATIONAL MEDIATICN BOARD 
WASEDC 


RE CASE R-3641 EASTERN AIR LINES: IN LETTER DATED JANUARY 31, 1964 

BOARD RULED IT HAD NO LEGAL AUTHORITY TO INVESTIGATE UNFAIR LABOR PRACTICE 
CHARGES INVOLVED HEREIN AND DENIED HEARING ON SUIT ISSUE. ON APRIL 23, 
1964 IN FEIA V. CAB #18096 UNITED STATES COURT OF APPEALS DISTRICT OF 


COLUMBIA RULED THE CHARGE THAT FEIA MEMBERS HAVE BEEN UNLAWFULLY DENIED 


RE-INSTATEMENT "CAN AND PROPERLY SHOULD BE DETERMINED BY THE NATIONAL 


MEDIATION BOARD IN DECIDING WHICH EMPLOYEES ARE ENT: TILED TO VOTE IN A 
REPRESENTATION ELECTION", WE RESPECTFULLY REQUEST THAT THE BOARD COMPLY 
WITH THIS RULING OF THE COURT AND GRANT FEIA HEARING ON CHARGE THAT 
STRIKERS HAVE BEEN UNLAWFULLY DISCRIHMINATED AGAINST AND DENIED RE- 
INSTATEMENT AND THAT REPLACEMENTS ARE THEREFORE NOT ELIGIBLE 0 VOTE. 
WE RESPECTFULLY REQUEST THAT BCARD SUSPEND PROCESSING OF INSTANT 
APPLICATION FOR ELECTION UNTIL THIS REQUEST IS DETERMINED BY THE FULL 
BOARD. COPIES SENT TO HARLAN, AND WEISS 

ZIMRING GROMFINE AND STERNSTEIN BY I J GROMFINE CONSUL 


FOR FEIA EAL CHAPTER 


EXHIBIT 37 


F-MD PD 4/24/64 4:30 pm 
BOOK 3 


I. J. GRCMFINE, ZIMRING, GROMFINE & STERNSTEIN, 1001 CONNECTICUT AVE., NW 
WASHINGTGN, DC. 


NME HAS RECEIVED YOUR TELEGRAM DATE CONCERNING R-3641 EASTERN AIRLINES, 

AND REQUESTS YOU IMMEDIATELY FURNISH BOARD WITH COPY OF DECISION OF US 

COURT OF APPEALS, DISTRICT OF COLUMBIA REFERRED TO THEREIN TOGETHER WITH 
COPY OF ALL PLEADINGS INTRODUCED IN THAT CASE BEFORE CIRCUIT COURT. ORIGINAL 
GROMFINE COPY WEISS, HARLAN. 


E. C. THOMPSON EXEC SECY NMB 


HENRY WEISS, ALPA ATTORNEY 605 THIRD AVE. NEW YORK, NY 


We G. HARLAN, EAL ATTORNEY % EASTERN AIR LINES, INC. 10 ROCKEFELLER PLAZA 
NEW YORK, NY 
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F=MD DL PD 4/27/64 2 pm 


BOOK THREE COPIES 


RE GROMFINE'S TELEGRAPH 4-24-64 R-3641. YOUR REQUEST THAT THIS ‘BOARD GRANT 
FEIA A HEARING ON CHARGE THAT STRIKERS HAVE BEEN UNLAWFULLY DISCRIMINATED 
AGAINST AND DENIED REINSTATEMENT IS ESSENTIALLY A CHARGE OF UNFAIR LABOR 
PRACTICE ON PART OF CARRIER. OUR LETTER TO YOU OF 1-31-64 IN IRST FULL 
PARAGRAPH ON PAGE 2 DESCRIBES FULLY THE LIMITATIONS PLACED ON THIS BOARD 
UNDER THE RAILWAY LABOR ACT IN THE CONSIDERATION OF SUCH CHARGES. THE 
QUESTION OF ELIGIBILITY OF REPLACEMENTS WAS FULLY CONSIDERED IN ‘HEARING 
FOLLOWED BY BRIETS AND DECIDED AS OUTLINED IN PARAGRAPH A, PAGE'5 OF BOARD'S 
FINDINGS OF 4-14-64. YOUR REQUEST FOR HEARING ON THESE MATTERS IS THEREFORE 
DENIED. BY DIRECTION OF NATIONAL MEDIATION BOARD. 

ORIGINAL GROMFINE, COPY HARLAN, WEISS. 


E. C. THOMPSON EXEC SECY NMB 
I. J. GROMFINE, FEIA ATTORNEY, 1001 CONNECTICUT AVE. N.W. WASHINGTON, DC 


W. G. HARLAN, EAL ATTORNEY % EASTERN AIR LINES, INC. 10 ROCKEFELLER PLAZA 
NEW YORK, NY 


HENRY WEISS, ALPA ATTORNEY, 605 THIRD AVE. NEW YORK, NY 
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FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
E. A. L. CHAPTER AFL-CIO 538 HIALEAH DRIVE, 
HIALEAH, FLA. 
Phone TU 8-8772 


December 12, 1962 
CERTIFIED MAIL-RETURN RECEIPT REQUESTED 


National Mediation Board 
1230 - 16th Street, MN. ¥. 
Washington, D. C. 


Gentlemen: 


In accordance with Section XVIII L of the collective bargaining agree~ 
ment between Flight Engineers’ International Association, EAL Chapter and 
Eastern Air Lines, Inc., you are hereby requested to name a referee to act 
as the fifth and neutral member of our System Board of Adjustment in con- 
sideration of the hereafter described grievance. 


Statement of Facts. On or about August 23, 1962, the Compary advised 
certain striking flight engineers that "your services are no longer needed 
and you are hereby terminated..." On or about August 25, 1962, the Company 
advised the remaining striking flight ergineers that "you have been perma~ 
nently replaced.. As a consequence, there is now no further need for your 
services." Thereefter, each of these striking flight engineers individually 
filed grievances protesting his dismissal. The EAL Chapter also filed a 
grievance protesting these dismissals as being violative of the agreement. 
These grievances were timely filec. The Company has at all times refused to 
process these grievances. 


Questions Presented. Whether under Sections SVI and SVII of the agree- 
ment between the parties of December 31, 1958, the Ccmpany is obligated to 
process the grievances filed by, or on behalf of, the striking flight 
engineers who have been dismissed by the Company? 


Your earliest consideration of this request would be greatly appreciated. 
Sincerely yours, 


EAL Flight Engineers’ System 
Board of Adjustment 


Js/_0. N. Roberts 


O. N. Roberts, Chairman 
OR:scw 
cc: Mr. W. H. Whatley, Compaay Board Member 
Mr. A. M. Beverly, Company Board Member 
Mr. E. J. Rush, Union Board Member 
Labor Bureau of the Middle West 


20, 1962 


Mr. O. W. Roberts 
Flight Engineers’ International Association 
558 Hialeah Drive 
Hialeah, Florida 


Dear Mr. Roberts: 


This will acknowledge receipt of your certified mail letter dated 
December 12, 1962, requesting the National Mediation Board to name a 
referee to act as neutral member in consideration of the dispute described 
in your letter. Your request will be brought to the attention of the Board 
at the first opportunity. 


In the meantime, we are requesting Mr. Whatley, by copy of this 
letter to furnish the Board promptly with a complete statement of the 
carrier's position on this request. 


Very truly yours, 


E. C, Thompson 


Executive Secretary 


Mr. W. H. Whatley 
Director of Labor Relations 
Eastern Air Lines, Inc. 


EASTERN AIR LINES 
Incorporated 


MIAMI INTERNATIONAL AIRPORT 
Miami 48, Florida 


Office of Member of the 
Vice President National Safety Council 


December 20, 1962 


Mr. Eugene C. Thompson 
Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Thompson: 


By letter of December 12, 1962, Mr. 0. N. Roberts requested that the Board 
appoint a neutral to hear a dispute allegedly before the Flight Engineers 
System Board of Adjustment concerning Eastern's action in replacing and 
terminating striking flight engineers who refused to return to work during 
July and August. Pursuant to cur exchange of telegrams, Eastern is sub- 
mitting this statement in support of its position that it would be improper 
for the Board to eppoint a neutral in response to Mr. Roberts' request. 


It is believed that the Board is so well acquainted with the facts leading 
up to this request that only the most brief resume of those facts will be 
necessary. On June 23,,1962, Eastern's flight engineer employees started a 
strike against Eastern in an effort to force Eastern to submit to their 
demands in the "major dispute" over changes in rates of pay, rules and 
working conditions that existed between such employees and Eastern. In July 
and August, Eastern made proposals for settlement to the employees’ repre- 
sentative, Flight Engineers International Association, EAL Chapter (FEIA), 
which were rejected by that representative. In each instance after rejec- 
tion by the representative, a similar proposal was made to the individual 
engineers and then put into effect by Eastern. After the August proposal 
was put into effect, ell of Eastern's flight engineer employees who refused 
to return to work in response to the proposals were permanently replaced. 
Notices to this effect were then sent to these former employees who had 
been replaced. 


Thereafter, Mr. Jack Robertson attempted to file a grievance on behalf of all 
replaced former employees, and later most of the individuals filed grievances. 
Mr. Robertson's grievance purported to be filed under Section XVII of the 
Agreement which expired by its terms on April 1, 1960, and the individual 
grievances purported to be filed under Section XVI of the Agreement that 
expired on April 1, 1960. 
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Eastern refused to hear any of these alleged grievances on the grounds that 
they did not concern a matter subject to the grievance procedure, that the 
Agreement they were raised under had expired on April 1, 1960, and that they 
were improperly filed. Mr. Robertson then attempted to file another griev- 
ance, which is the subject of Mr. Roberts’ request for a neutral. This 
purported grievance attempted to raise the question of the propriety of the 
Company's action in refusing to hear the alleged grievances’ previously filed 
concerning Eastern's right to replace and terminate its striking flight 
engineers. 


The only hearing held on this matter was one in which only the Union members 
of the System Board of Adjustment and Mr, Robertson participated. Eastern 
and its members on the Board refused to participate on the basis that the 
Board had no jurisdiction since the matter was not a proper subject for the 
Board to hear and the purported grievance had not properly been filed. The 
Union members have attempted to process the matter unilaterally. The perti- 
nent correspondence on this matter has previously been furnished you. 


Eastern's position is based on three main points: 


1. The permanent replacement of striking employees is 
not a proper subject for the System Board of Adjustment 


2. The previous Agreement between Eastern and the FEIA 
expired on April 1, 1960. 


Even if the terms and conditions under the old Agreement 
were still in effect, this purported grievance was not 
properly filed, was not properly before the System Board 
and no proper request has been made to the National . 
Mediation Board for the appointment of a neutral. | 


These points will be discussed in more detail below. 


The Permanent Replacement of Striking Employees is Not a Proper Subject 
For The System Board of Adjustment. 


Under the Railway Labor Act there are two types of disputes: those arising 
out of contract negotiations over proposed changes in rates of pay, rules 

and working conditions (the so-called "major disputes"), and those arising 
out of disputes over contract administration (the so-called "minor disputes"). 
The minor disputes are subject to compulsory arbitration before the applica- 
ble Board of Adjustment. A major dispute is required to be processed through 
negotiations, mediation and other procedures established by the Railway 

Labor Act. 


However, once a major dispute has been processed through these procedures, 
both parties are free to take any self-help steps they deem necessary, such 
as the Union's calling a strike, or the Company's replacing the strikers. 
There is no question but that Eastern and the FEIA were engaged in a major 
dispute when the FEIA called a strike on June 23. The right of the FEIA ta 
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call that strike was not subject to the jurisdiction of any System Board of 
Adjustment, nor were the FEIA activities in support of that strike subject 
to the jurisdiction of the System Board of Adjustment. 


On the other hand, the Company's decision to replace permanently its striking 
flight engineers was also a part of the same major dispute. Such counter 
measures by Eastern in a major dispute are not subject to the jurisdiction of 
the System Board of Adjustment. 


In a major dispute the parties are not bound by any contractual obligations; 
they are bound only by the obligations imposed on them by the Railway Labor 
Act. Such obligations, of course, are properly enforceable in the courts, 
which is the only forum that has jurisdiction over such disputes. The FEIA 
has recognized this fact and has taken the dispute to the Federal District 
Court in New York, where the actions of Eastern have already been upheld in 
two decisions by the District Court and one decision of the Circuit Court of 
Appeals. If, as FEIA now contends, the dispute were subject te the juris- 
diction of the Adjustment Board, the Court could not have jurisdiction. 
Slocum v. Delaware, IGW R.R., 339 U.S. 239 (1950). By invoking the jurisdic- 
tion of the Courts, FEIA has thus conceded that the Adjustment Board lacks 
jurisdiction, and the action of the Courts precludes any possible action by 
the Adjustment Board. Under such circumstances it would be a futility and an 
absurdity for the Adjustment Board to purport to "yeview" Court decisions 
establishing the right of Eastern to replace the strikers permanently. 


Thas, it is clear that ‘the System Board of Adjustment has no jurisdiction to 
hear any dispute having to do with Eastern's action in the course of a major 
dispute in replacing and terminating its striking flight engineers. 


5 
fe 


The Previous eement Between Eastern and the FEIA Expired on April 1, 1960. 


Under the Railway Labor Act the last Agreement between Eastern and the FEIA 
expired by its terms on April 1, 1960, although by law its terms and condi- 
tions were continued until the FEIA strike and the institution by Eastern of 
the Standard Terms and Conditions for Pilot-Engineers and Flight Engineers 
upon its resumption of service. 


One of the proposals made in contract negotiations by the FEIA was that the 
procedure for breaking deadlocks by requesting that the National Mediation 
Board appoint a neutral, set forth in Section XVIII, be eliminated. In 
negotiations and before the Emergency Board the FEIA's contention in support 
of its proposal was that it did not want the National Mediation Board appoint- 
ing the neutrals. In an effort to settle the issue, Eastern made a counter 
proposal, setting forth a different method of selecting a neutral when the 
parties could not agree on one. Eastern's proposal was approved by and 
recommended by the Emergency Board. 


When Eastern made its proposals for settlement in July and August, which it 
put into effect upon resumption of service, it included this recommendation 

of the Emergency Board. The present procedure which is in effect for 
selecting a neutral under the Standard Terms and Conditions for Pilot-Engineers 
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and Flight Engineers does not call for the National Mediation Board to appoint 
any neutrals. Thus, the System Board of Adjustment has no authority to re- 
quest that the National Mediation Board appoint a neutral and the National 
Mediation Board has no authority to appoint one. 


3. 


Even if the terms and conditions under the old Agreement were still in effect, 
this purported "grievance" was not properly filed, was not properly before 
the System Board and no proper request has been made to the National Mediation 


Board for the appointment of a neutral. 


When Mr. Robertson attempted to file the subject purported "grievance," he did 
so by letter to Mr. A. M. Beverly. (See Robertson's letter of September 13, 
1962.) Since Mr. Beverly holds the position described in Section XVII-B of 
Superintendent of Flight Engineers, this was improper. Any filing of a 
grievance would have to be made with Mr. Robertson's Chief Flight Engineer, 
Mr. Rabideau (Section XVII-A). 


Under Section XVI a grievance may properly be filed and the System Board of 
Adjustment may later have jurisdiction where a flight engineer has been 
“a@ischarged," "disciplined," or "dismissed." The flight engineers who failed 
to return in response to Eastern's offers were not "discharged," "disciplined ," 
or "dismissed," but were simply permanently replaced. As pointed'out above, 

it has been judicially determined that Eastern acted lawfully in permanently 
replacing them. Their present situation results entirely from the "major 
dispute" between Eastern and the FEIA and not from any disciplinary or other 
action under or governed by the old Agreement between Eastern and the FETA. 
Consequently, the procedures of the old Agreement are wholly inapplicable even 
if still operative, and the System Board of Adjustment has no jurisdiction over 
any such dispute. 


Under Section XVIII of the old Agreement, only the "Board" can request the 
National Mediation Board to appoint a neutral. Obviously Mr. Roberts’ uni- 
lateral letter does not constitute action by the Board. Therefore, even if 
the old Agreement were still in effect, no proper request has been made of the 
National Mediation Board for the appointment of a neutral. 


Conclusion 


We believe that, based on the above, the National Mediation Board should and 
must refuse to comply with rhe request of Mr. Roberts. 


If additional information or further clarification of Eastern's position is 
desired, please let us know. 


Very truly yours, 
EASTERN AIR LINES, INC. 
/s/ J. 0. Jarrard 


J. 0. Jarrard 
Vice President-Industrial Relations 


Law OFFICES 


ZIMRING, GROMFINE AND STERNSTEIN 


Washington, D. C. 
January 2, 1963 


Mr. Eugene Thompson 
Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Thompson: 


As you know, by a letter dated December 12, 1962, Mr. 0. N. 
Roberts, Chairman of the Flight Engineers System Board of Adjustment on 
Eastern Air Lines requested that the National Mediation Board appoint a 
neutral referee to hear and determine a dispute that has arisen between 
Eastern and the EAL Chapter of F.E.I.A. On December 20, 1962, at your 
request, Eastern furnished the Board with a statement of its position. 
No copy of that letter was furnished to the Union; but on December 27, 
1962, you forwarded to the Union a copy of Eastern'’s letter. 


The EAL Chapter of F. E. I. A. has requested that we submit a 
response to the statement submitted by Eastern. That is the purpose of 
this letter, which we assume will be brought to the attention of the 
Board for consideration at its earliest convenience. 


It is important to emphasize that the National Mediation Board, . 
in this instance, is being asked to perform a simple ministerial function 
~-to designate a referee under an agreement between the parties which pro- 
vides that: "In the event the Board of Adjustment is unable to agree 
upon the fifth member within ten (10) days after the receipt of such 
notice [notice that the services of a referee are desired by either party ] 
it shell request the National Mediation Board to name a referee." The 
NMB has no authority to decide -- and it has not been asked to decide -—— 
the merits of the dispute, or whether the dispute is properly before the 
System Board, or anything else. For that reason we find it difficult to 
understand why almost three weeks have elapsed since Mr. Roberts requested 
the Board to designate the referee, and nothing has been done except to 
elicit from the Company arguments which should be addressed to the referee 
on issues which cannot possibly be decided by the NMB. 


By letters dated August 23, 1962, and August 25, 1962, Eastern 
purported to “gismiss" and "terminate" the employment of a large number 
of its striking flight engineers. It is the position of those flight 
engineers, and of the EAL Chapter of F. E. I. A., that those discharges 
were improper in two separate respects: (1) they violated the Railway 
Labor Act, and (2) they violated the labor agreement between Eastern 
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and the EAL Chapter. A proper forum to test the question of whether there 
was a statutory violation is the federal courts, and to that end lawsuits 
have been filed, with respect to none of which has there been a final 
decision by a court of last resort. To test the question of whether there 
was a contractual violation the proper forum is the grievance machinery 
culminating in a decision by the System Board of Adjustment and the referee, 
Accordingly, grievances were filed by the individual dismissed employees 
and by the EAL Chapter on their behalf. Eastern refused to process those 
grievances, and this compelled EAL Chapter to file a separate grievance 
alleging that the refusal to process the aforesaid grievances was itself a 
violation of the agreement. 


It is in connection with the latter grievance —- and that alone 
— that the instant request for the appointment of a referee was made, after 
the EAL Chapter representatives on the Board had complied with all of the 
steps required under the agreement in the handling of that grievance prior 
to the making of such a request. 


The reasons asserted by Eastern in support of the position that 
the NMB should not appoint a referee all involve the basic issue of whether 
the System Board has jurisdiction to consider this grievance, and whether 
the prior procedural steps under the agreement have been complied with. 
While we flatly disagree with each of the reasons given (reasons, incidentally 
which in several respects differ from those heretofore advanced by Eastern 
in its refusal to process this grievance) there is no useful purpose to be 
served by arguing the matter at this stage. As already noted, all of the 
arguments that Eastern relies upon may be raised before the referee; he must 
decide whether the System Board has jurisdiction, and whether all of the 
procedural steps (be they under what Eastern terms the "old agreement" or 
what it calls the "standard terms and conditions, etc.")have been complied 
with. And whether or not his decision on that issue is thereafter subject 
to Court review, one thing is certain — the NMB has no jurisdiction to 
decide such matters. Yet, whil): the appointment of a referee would imply 
no decision by the NMB on matters of the referee's jurisdiction, a refusal 
to appoint a referee would. 


A final comment should be made concerning Eastern's cortention 
that under the agreement the request for the appointment of a neutral 
referee must be made by the "Board," and that "Mr. Robert's unilateral 
letter" was therefore insufficient. Mr. Robert's letter was signed in 
his capacity, fully acknowledged by the Company, as the Chairman of the 
System Board, and it was sent after the EAL Chapter had requested the 
appointment of a neutral, under the contract provision which states that 
"Either party may ... notify each member of the Board of Adjustment that 
the services of a fifth member ... are desired." If Eastern'’s contention 
were to be accepted the carrier could completely frustrate a final decision 
on any grievance by refusing to sign a joint letter requesting ‘the NMB to 
appoint a referee, Once one of the perties requests a referee, it is the 
duty of the Chairman to make the request of the NMB, and that is what was 
done here. 
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We respectfully urge that the NMB honor that request, and appoint 
the referee without further delay. 


Very truly yours, 


ZIMRING, GROMFINE AND STERNSTEIN 


By /s/ I. 3. Gromfine 


I. J. Gromfine 


LIG/eo 
Counsel for EAL Chapter Flight 


Engineers’ International 
Association 


ec: Mr. J. 0. Jarrard 


January 4, 1963 


Mr. I. J. Gromfine, Counsel EAL Chapter 
Flight Engineers International Association 
1001 Connecticut Avenue, N. W. 

Washington, D. C. 


Dear Mr. Gromfine: 


This will acknowledge your letter of January 2, 1963 setting forth 
the position of the EAL Chapter of the Flight Engineers’ International As- 
sociation concerning the request of Mr. 0. N. Roberts that the National 
Mediation Board appoint a neutral to hear a dispute allegedly before the 
Flight Engineers System Board of Adjustment on Eastern Air Lines. 


Your letter will be brought to the attention of the Members of 
this Board next week in New Orleans during our annual staff meeting and 
you will be advised further. 


Very truly yours, 


E. C. Thompson 
Executive Secretary 


ec-to: J. 0. Jarrard 


IN THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


SIGHT ENGINEERS* INTERNATIONAL ASSOCIATION 
EAL CHAPTER, AFL~CIO, an unincorporated labor 
organization, 558 Hialeah Drive, Hialeah, 
Florida, 

Plaintiff 
-against- 
NATIONAL MEDIATION BOARD; 


LEVERETT EDWARDS, Individually and as Chairman Civil Action 
of the National Mediation Board; No. 1028-64 


FRANCIS A. O'NEILL, JR., Individually and as a 
Member of the National Mediation Foard; AFFIDAVIT 


HOWARD G. GAMSER, Individually and as a Member 
of the National Mediation Board, 
1230 Sixteenth Street, N. W., Washington 5, 
D. C. 
Defendants. 
EASTERN AIR LINES, INC., a Deiaware corporation, 


10 Rockefeller Plaza, New York, N. Y. 10020. 
Intervenor as Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


HENRY WEISS being duly sworn, deposes and says: 

1. I am of counsel for the intervening defendant Air Line Pilots 
Association International (hereinafter referred to as "ALPA") in the above 
action. I have acted as counsel for ALPA in the various matters and proceedings 
in which it has been a party herein. I make this affidavit in opposition to 


plaintiff's motion for a preliminary injunction. 


127 


2. On July 24, 1962 the plaintiff, (herein referred to as "EAL 
Chapter") commenced an action against Eastern Air Lines Inc. (herein referred 
to as "Eastern'') in the United States District Court for the Southern District 
of New York, It sought thereby to enjoin Eastern from effecting changes with 
respect to third crew members’ positions as to their qualifications, jobs and 
replacements. Following the denial of a temporary restraining order on 
July 24, 1962, the matter came on to be heard before United States District 
Court Judge Wilfred Feinberg upon extensive affidavits and briefs. Although 
ALPA was not a party to that proceeding I have examined all the papers therein 


and the matters dealt with in such litigation. 


3. Judge Feinberg found Eastern legally free under the Railway 


Labor Act to engage in self-help, just as EAL Chapter had done in’ calling a 
strike. The Court also found that Eastern had lawfully effected chanees in 
terms and conditions of employment and in implementing the Report of the 
President's Commission on the Airlines Controvers with respect to third 


crew members. 


4. Concerning the replacement of flight engineers on strike, the 
Court found that those "flight engineers who did not return to work would be 
permanently replaced as rapidly as possible." Judge Feinberg concluded that 


"Eastern, under the circumstances in which it found itself, 
could hire and train copilots to replace the strikers. 
Eastern's letters informing the strikers of its intentions 

did not exceed the boundaries of lawful 'self-help.' I 

find that on the evidence before me Eastern has not bargained 
directly with individual flight engineers, nor has it executed 
agreements with them with the intended and ultimate effect cf 
coercing them and otherwise interfering with the selection of 
their bargaining representatives." 


The Court's decision is reported in 208 F. Supp. 182 (D.C.N.Y. 1962). For the 


convenience of the Court a copy of such opinion is annexed hereto as Exhibit i. 


5. EAL Chapter appealed from the decision of the District Court. 
That Court affirmed in a pro curiam opinion reported at 307 F. 2d 510 (1962). 
For the Court's convenience a copy of such opinion is annexed hereto as 
Exhibit 2. FEIA addressed a petition for writ of certiorari to the Supreme 
Court of the United States. That Court denied the petition March 18, 1963, 


such action being reported at 372 U.S. S45. 


6. On August 21, 1962 EAL Chapter cormenced another action in the 
Federal Court, Southern District of New York against Eastern and ALPA. It 
charged that the defendants conspired to defeat EAL Chapter's rights. There 
were numerous allegations of Railway Labor Act violations and bad faith. The 
matter came on to be heard before United States District Court Judge Levet. 
On September 24, 1962 Judge Levet denied EAL Chapter's application in a 
decision reported unofficially at 45 C.C.H. Lab. Cas. Par. 75824, 51 LRRM 
2105 (S.D.N.¥. 1962). dudge Levet made the following determinations: 
1. EAL Chapter and Eastern had completed all the 
steps unde> the Act and were "free to resort 
to self-help." 
The claims of bad faith bargaining by Eastern were 
rejected and it was found that the compaay had 


bargained in good faith. 


EAL Chapter's claim of conspiracy between Eastern 
and ALPA was found to be "clso without merit." 


Vacancies which existed with respect to third crew 

members had been permanently filled and all flight 

engineers who had not returned had been permanently 
replaced. 


A copy of Judge Levet's opinion is annexed hereto as Exhibit 3. 


7. Appeal was taken by EAL Chapter to the Court of Appeals for the 


Second Cireuit and decision was rendered thereon on January 24, 1963. The 


Court of Appeals affirmed the denial of the preliminary injunction but on 
grounds which were, in effect, dispositive of the entire action, The Court 


states that 


"In the present case there is a dispute as to 
representation and there are rival claims of juris- 
diction. Both unions claim to represent the employees 
who are classified as "Pilot - Engineers'', 
The Court relied upon the authority of General Committee v. Missouri-Kansas- 
Texas R.R. 320 U.S. 323 (1943) and General Committee v. Southern Pacific Co., 
320 U.S. 338 (1943), holding this to be a dispute falling within the jurisdic- 


tion and competence of the National Mediation Board and that the District 


Court was without jurisdiction to grant the relief plaintiff sought. Said 


the Court: 
"The doubtful claims of representation and the 
jurisdictional controversy are subjects upon 
which the Act provides for non-curial treatment. 
The courts must refrain from interfering in a 
field from which Congress has excluded them". 
The decision of the Court of Appeals is reported at 311 F. 2d 745 (1963) and 


a copy of such opinion is annexed hereto as Exhibit 4. 


8. EAL Chapter petitioned the Supreme Court of the United States 
for a writ of certiorari to review the decision of the Court of Appeals for 
the Second Circuit. The Supreme Court denied the petition for a writ of 


certiorari on May 20, 1963, such action being reported at 373 U.S. 924. 


9. In the affidavit of I. J. Gromfine submitted on plaintiff's 
motion, it is stated in paragraphs 2 and 3 thereof that the Federal Court pro- 
ceedings were determined upon affidavits but without oral testimony. This is 


true. Deponent is informed that no request was made for leave to adduce oral 


testimony. There is no indication that any material fact was not supplied 
nor, indeed, that there is any material issue of fact, having additionally 


and particularly in mind the dispositive determination of the Second Circuit. 


10. It is also noteworthy that since September, 1962, and until 
January, 1964, no effort was made by EAL Chapter to file a Note of Issue or 


to do anything else which would advance the trial of these actions or give 


them even the appearance of vitality. It was only after the filing of an 


application by ALPA with the National Mediation Board and upon the request 

of EAL Chapter that the Board defer to these actions, that the EAL Chapter 
made application to the Federal Court in January, 1964, to amend its complaint; 
but even at that time it sought leave to defer the filing of a Note of Issue 
for an indefinite period pending the final disposition of its appeal from the 
order of the Civil Aeronautics Board. ALPA objected to the indefinite exten- 
sion sought for the filing of a Note of Issue, and the District Court required 
that such Note of Issue be filed within a specific limited time. The amendment 
to the complaint presents nothing new which would avoid the dispositive effect 
of the decision of the Second Circuit. It is obvious beyond any possible 
question, that the claims of violation, including the conclusory material of 
the amendment, turn upon the right to make job changes and effect replacements. 
These questions had already been twice passed upon by the Federal Courts with 
results adverse to the EAL Chapter and with the Second Circuit ultimately 
directing the parties to the National Mediation Board. Having in mind that 

the Second Circuit's decision directs parties for the resolution of this dispute 
to the National Mediation Board, your deponent nevertheless inquired and has 
been informed that it would be about a year ance a half before this action 


would be reached on the calendar for the Southern District of New York. 


ll, Mr. Gromfine, in his affidavit submitted upon this motion, 
states in paragraph 4 that by reason of the decision of the Court of Appeals 
for the Second Circuit "that the Federal courts should abstain" from the 


dispute. Accordingly he advised EAL Chapter that the "vindication of their 


rights" required the filing of a complaint against Eastern with the Civil 


Aeronautics Board on September 10, 1962. Deponent believes that this miscon- 
ceived the effect of the decision of the Circuit Court. The Court of Appeals 
plainly intended the National Mediation Board as the agency before whom the 
"claims of representation and jurisdictional controversy" should be resolved. 
The Civil Aeronautics Board does not function in the area of representation or 
jurisdiction. Moreover, although recognizing the determination of the Circuit 
Court, as to which certiorari was denied, "that the Federal poets should 
abstain" EAL Chapter quite inconsistently now again comes to the Federal Court 
to intervene in a matter which has been thoroughly litigated and hich by the 
action of several forums been sent to the National Mediation Board for 


disposition. 


12. A complaint alleging substantially those claims presented in 
the Federal Court actions was addressed to the Civil Aeronautics Board. On 


August 19, 1963, the Board dismissed upon the notion of Eastern. 


13. The EAL Chapter applied to the Court of Appeals for the District 
of Columbia from the order of the Civil Aeronautics Board. That Court, on 
April 23, 1964, denied the petitioner's request to set aside the order of the 
Civil Aeronautics Board. In sc doing, the Court noted that four of the basic 
claims made by EAL Chapter reflect substantially the same issues as had been 


determined adversely by the Federal District courts. Concerning the claim of 


individual engineers for reinstatement as it might affect the matter of 
representation, the Court stated: 

"However, to the extent that the replacement issue 

relates to the issue of representation it can and 

properly should be determined by the National Mediation 

Board in deciding which employees are entitled to vote 

in a representation election" 
A copy of the opinion of the United States Court of Appeals for the District 


of Columbia Circuit is annexed hereto as Exhibit 5S. 


14. The National Mediation Board had acted upon the application of 
ALPA and the objections raised by EAL Chapter. Responding to the objections 
that there had been violations of the Railway Labor Act and that therefore the 
Board should not proceeé to conduct an election under Section 2, Ninth, the 
Board, on January 31, 1964, issued a determination denying such request. In 
this connection the Board, responding to the EAL Chapter, said: 

"The entire Board has personally reviewed your 

letters and all of the material submitted by your 

organization, the applicant, and the carrier, as well 

as the resume of the cases cited in your letter of 

January 13, 1964 which involve this Board's past actions. 

As a result of this study and review, and after having 

given careful consideration to all the facts and circum- 

stances before it, the Board has reached the conclusion 

that both of your requests, as indicated above, must be 

and are hereby denied." 


A copy of such letter is annexed hereto as Exhibit 6. 


15. At the request of EAL Chapter, the National Mediation Board 
extended an additional procedural step and established a prehearing conference. 


This conference was attended by EAL Chapter representatives including I. J. 


Gromfine, a representative of Eastern through W. G. Harlan, and deponent. it 


was conducted before Board Chairman Francis A. O'Neill and Board Member 


Howard G. Gamser. At that conference, held on February 12, 1964 at the office 


of the National Mediation Board in Washington, D. C., EAL Chapter again 
pressed its contention that the Board should not conduct an election by 
reason of claimed violations of the Railway Labor Act involving both Eastern 
and ALPA. For this reason, said Mr. Gromfine, the Board should defer to the 
courts and the Civil Aeronautics Board or alternatively investigate charges 
of Railway Labor Act violations to insure that a free election might be con- 
ducted under Section 2, Ninth. ALPA took the position that the Board had 
considered the contentions of Railway Labor Act violations and had determined 
that it may and should properly proceed with an election as set forth in its 


letter of January 31, 1964. 


16. With respect to the matter of eligibility of those who might 
vote, the EAL Chapter, through I. J. Gromfine, stated that the Board would 
have to consider the following questions: 


1. How are the strikers to be treated under 
Rule 6? 


2. Shall the replacements also vote? 
3. Are the strikers to be treated as economic 
strikers unless there is evidence of an 


absence of desire to return? 


4%. Concerning the right of replacements to vote, 
has their empioyment been permanent? 


After hearing further discussion and statements by the several parties the 


Board took a recess. Upon resumption of the conference the Board alluded to 
its January 31, 1964 letter, again stating that the Board had determined it 
was going to conduct an election. Speaking through Board Member Howard Gamser, 
it was stated that the Board had come to such conclusion based upon the papers 
and records in the litigation and the actions of the parties. Board Member 
Gamser went on to state that the Board regarded the strikers as economic 


strikers. 


17. With respect to the remaining question of eligibility, the 
Board speaking through Member Gamser, raised certain factors with which the 
Board might be concerned. These included the right of economic strikers to 
vote under National Mediation Board procedures, the question whether they had 
left the industry, the effect of jobs taken with other carriers, the utiliza- 
tion of the preponderance test, the matter of the status and rights of the 
incumbents to vote, what effect should be given to Rule 6 concerning the 
strikers' right to vote,’ and the matter of supervisory status of certain per- 


sonnel as related to eligibility. 


18. Hearings were conducted before the National Mediation S3oard 
by Board Member Howard G. Gamser on February 26, 27 and 28, 1964. The recital 
of what took place at such hearings as set forth in the affidavit of I. J. 
Gromfine, is not in a number of respects in accord with deponent's recollec- 
tion. Nevertheless, there does not appear to be any genuine purpose to be 
served in enlarging upon differences in recollection concerning such matters. 
Upon this application it appears much more significant to point out that in 
the appearances before the Board and by briefs and reply briefs submitted by 
participants the issues! concerning eligibility were thoroughly dealt with. In 
paragraph 15 of the affadavit of I.J. Gromfine a contention is made concern- 
ing the so-called "unconditional offer made by the strikers to return". In 
fact, this matter was developed by the submission of evidence by EAL Chapter 


to the Board and by treatment in its brief. Likewise, the question of perma- 


nency of replacements was the subject of interrogation by the EAL Chapter 


counsel and was dealt with in its brief. It is surely not necessary for the 
validity of the Board's determination that each of the contentions made by 


several parties be dealt with by item and number. ALPA contended that the 


strikers were not entitled to vote by reason of having been replaced and 

that Rule 6 did not extend continuing eligibility to that group. EAL Chapter 
asserted to the contrary. EAL Chapter contended that the replacements were 
of a temporary character. The effect of the pending litigation in the Federal 
Court and the grievances addressed to the System Board of Adjustment were 
urged upon the Board by the EAL Chapter. Other opposing contentions were 


made, 


19, Following the submission of briefs and reply briefs the Board 
rendered its findings upon investigation on April 14, 1964, a copy! of which 
is annexed hereto as Exhibit 7. It will be noted that with respect to the 
replacements the Board found that the contention that such employees have 
“only a temporary interest in the craft and class" is "hereby overruled". 
The Board also found, however,contrary to ALPA'’s contention, that the striking 
flight engineers were eligible to vote excepting those who had siidenced a 


termination of interest in further employment. Rule 6 was applied by the 


Board to establish this eligibility, having in mind the pending litigation 


and grievances. 


20. The decision of the Court of Appeals for the District of 
Columbia Circuit, which was thereafter rendered on April 23, 1964, was the 
basis of a request by EAL Chapter made on April 24, 1964 for a hearing concern- 
ing charges of unlawful discrimination and denial of reinstatenent to the 
strikers. The National Mediation Board, by telegram of April 57, 1964 
declined to grant such hearing, referring to its letter of January 31, 1964 
to the effect that the "question of the eligibility of replacements was fully 


considered in the hearing followed by briefs and decided as outlined in 


paragraph A, page Sof Board's findings of 4-14-64". A copy of the Board's 


telegram is annexed hereto as Exhibit 8. 


21. Pursuant 'to the notice of the National Mediation Board, 
Mediator William Pierce was assigned to carry out the determination of the 
Board. He met with the representatives of ALPA and EAL Chapter at various 
times, on April 21, April 22 and April 23, 1964. A further meeting was held 
before Mediator Pierce on April 27, 1964, this being a joint meeting attended 
by Jack Robertson, President of EAL Chapter, Clyde Muirheid and M. T. Bennett, 
pilots on Eastern, and deponent. At that time eligibility lists were examined 
and there was discussion, concerning objections taken by EAL Chapter to various 
categories of proposed voters. Jack Robertson, President of EAL Chapter, had 
delivered a letter to Williem Pierce dated April 24, 1964, a copy of which is 


annexed hereto as Exhibit 9. Rulings were made upon certain objections, some 


of them favorable to the contentions of EAL Chapter. Thereupon, at the sug- 


gestion of Mediator Pierce, both EAL Chapter and ALPA arranged to have 
observers and participants in the preparation and mailing of the ballots. 
Deponent is informed that such ballots were in fact prepared and mailed and 
the same are now in the process of return. In connection with the conduct of 
such election, a notice was prepared having first been submitted to the EAL 
Chapter and to ALPA for comment concerning such eiection. Deponent has been 
informed that said notice has been dully posted at various places on Eastern's 


system. A copy of such netice is annexed hereto es Exhibit 10. 


22. As the Board has stated on several occasions and as is evident 
from the plaintiff's papers, the National Mediation Board has considered and 


determined that the EAL Chapter's claims of Railway Labor Act violations 


and unfair practices have been considered and do not form the basta for the 
delay of an election under Section 2, Ninth. This is, of course, ‘ehioaiy 
compatible with the determinations previously made in the several Federal 
Court proceedings. The Board has also determined following consideration 
that the strikers were not unfair labor practice strikers but are, in fact, 
economic strikers and in connection therewith that the replacements have an 
interest in the craft as to entitle them to vote. The application for injunc- 
tion pending the Board's consideration of such matters is chesetors neither 
meaningful nor proper. The application is couched alternatively that the 
Court or the Board pass upon the claims prior to an election. Since the 
Board has done so, nothing remains to be done. Nevertheless, so ear as the 
courts are concerned the fact is that they have already concluded adversely 


to the applicant and have in any case directed the parties to the Board. 


23. It cannot be disputed that with respect to the factors touching 
upon eligibility these matters were developed before the Board both upon hear- 
ing and investigation, by letter, memoranda, and by briefs of the parties. 
ALPA took the position before the Board that the strikers had been replaced, 
that Rule 6 had no application to persons replaced and that this group was 
not eligible to vote. ALPA also took the position that the tatudpated proba- 


tioners have no interest in employment and were not eligible. These contentions, 


among others of ALPA, were overruled by the Board in determining eligibility 


Federal Court intervention may not be based upon such disappointments. Both 
parties thereafter participated in the implementation of the Board's findings, 
objections were submitted by EAL Chapter to Mediator Pierce and in substantial 


instances ruled upon favorably to the objectant. The election is now in 


process and should be completed without interruption in the interest of 


representation for the employees involved and labor stability. 


HENRY WEISS 


Sworn to before me this 
12th day of May, 1964 


Mildred R. Nebel 

Notary Public, State of New York 
No. 31-8108200 

Qualified in New York County 
Commission Expires March 30, 1966 


EXHIBIT 6 


NATIONAL MEDIATION BOARD 
Washington 


January 31, 1964 
Case No, R-3641 


Mr. I. J. Gromfine 

Zimring, Gromfine & Sternsteia 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 


Dear Mr. Gromfine: 


Reference is made to your letters of October 23, and November 14, 
1963, also January 13, 1964 on the subject of NMB Case No. R-3641, 
representation of Pilot Engineers and Flight Engineers, employees of 
Eastern Air Lines, Inc. Your letters contain two requests, viz: 


1. That the National Mediation Board defer processing of ALPA's 
application during the period while FEIA charges of statutory 
violations are pending before other forums, or in the alter- 
native, 


That this Board hold a hearing to determine the merits of 
five charges enumerated on page 2 of your January 13, 1964 
letter. 


Respecting your first request you are of course aware that the 
National Mediation Board is concerned only with the administration of the 
Railway Labor Act. The actions of the National Labor Relations Board cited 
in your various communications deal with the practices of that Board under 
a different law, and have only a remote relevancy to the handling by the 
National Mediation Board of a representation dispute arising under Section 
2, Ninth, of the Railway Labor Act. The Board has also reviewed the cases 
under the Railway Labor Act referred to in your letter of January'13, 1964. 
A careful analysis of the circumstances in each of these cases does not dis- 
close any case in which the facts were in any way comparable to those in 
the instant dispute, R-3641, except Case R-3619, representation of Pilots, 
American Air Lines, Inc. In that case ALPA's request for delay pending the 
outcome of certain litigation was denied. The Board also declined to hold 
a hearing on the merits of alleged unfair labor practices on the part of 
the carrier. 


It is the statutory duty of this Board, under Section 2, Ninth, of 
the Railway Labor Act, to complete its investigation and to certify a repre- 
sentative within thirty (30) days after receipt of the invocation for its 
services. While the Courts have ruled that this thirty (30) day period is 
advisory rather than mandatory, it is the duty of the Board to proceed as 
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rapidly as possible to complete its investigation and to certify a repre- 
sentative. In many cases, failure to conduct an election promptly may 
have an adverse effect on the Board's efforts to maintain peace in the 
transportation industry. 


With respect to your second request, it has been the Board's con- 
sistent position, since its creation under the 1934 amendments to the 
Railway Labor Act, that this Board has no legal authority to investigate 
and pass upon charges of carrier interference, assistance, influence, and 
coercion in connection with the representation of carrier employees. The 
Board's powers in such matters are limited to insuring that during the time 
of taking a secret ballot or in exercising other methods of ascertaining the 
choice of representatives, the employees shall be free from interference, 
influence or coercion by the carrier. It is unnecessary to point out that 
the Railway Labor Act prescribes a procedure for the protection of employees 
in their choice of representatives, through the application of Section 2, 
Tenth, of the Act. 


The entire Board has personally reviewed vour letters and all or 
the material submitted by your organization, the applicant, and the carrier, 
as well as the resume of the cases cited in your letter of January 13, 1964 
which involve this Board's past actions. As the result of this study and 
review, and after having given careful consideration to all the facts and 
circumstances before it, the Board has reached the conclusion that both of 
your requests, as indicated above, must be and are hereby denied. 


There appears, however, to be a controversy regarding the eligibility 
of certain individuals to vote ia any election conducted under Case R-3641. 
The Board will, therefore, schedule a hearing confined to the specific 
subject of determining who is eligible to participate in an election among 
Pilot Engineers and Flight Engineers of Eastern Air Lines, to be held early 
in February, 1964, on a date to be announced. 


By direction of the NATIONAL MEDIATION BOARD. 


/s/ E. C. Thompson 


E. C. Thompson 
Executive Secretary 


cc-to: C. H. Ruby 
W. G. Harlan 
W. H. Whatley 


NATIONAL MEDIATION BOARD 
Washington 


In the matter of the Application of 


AIR LINE PILOTS ASSOCIATION : Case No. R=3641 
alleging representation dispute pursuant to : FINDINGS UPON 
Section 2, Ninth, of the Railway Labor Act : INVESTIGATION 
involving Flight Engineers, employees : April 14, 1964 

EASTERN ice aes, INC. : 


TT 


On October 4, 1963, pursuant to Section 2, Ninth, of the Railway 
Labor Act, the services of the National Mediation Board were invoked by the 
Air Line Pilots Association (hereinafter referred to as ALPA) alleging the 
existence of a representation dispute among certain employees of Eastern 
Air Lines, Inc., (hereinafter referred to as Carrier) named in the applica- 
tion as "Pilot-Engineers - Third Crew Members". In a letter from ALPA to 
the Board dated October 4, 1963, ALPA stated this application is intended 
to cover persons who function in the third seat of all of Eastern's equip- 
ment, however designated, as pilot engineers, flight engineers, third crew 
members or otherwise. This craft or class of employees is hereinafter re- 
ferred to as "Flight Engineers". 


Subsequent to the filing of this petition, the Board received 
several communications from the Eastern Air Lines Chapter of the Flight 
Engineers’ International Association (hereinafter referred to as FEIA-EAL) 
contending in part that an election should not be held pending the outcome 
of subsisting litigation and/or the Board should conduct an investigation 
and hearing to determine whether the Carrier's activities, vis-a-vis strik- 
ing flight engineers and incumbent third seat occupants, were of ‘such a 
nature that a valid electian, free of the alleged taint of carrier inter- 
ference, influence, or coercion, could be held. 


On January 31, 1964, after the Board had received and reviewed 
the results of a field investigation, and after the Board had also examined 
fully the records of pleadings, affidavits, decisions, and other documents 
relating to the two Court cases and the Civil Aeronautics Board proceedings 
to which FEIA referred in its communications, the Board ruled that both re- 
quests of the FEIA, set forth in the paragraph above, were denied. The 
Board also ruled, in the same letter, that a hearing on the question of 
eligibility to vote would be held. 
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A pre-hearing conference, with ALPA, FEIA, and the Carrier present, 
was held with the full Board on February 12, 1964. At that time, the par- 
ties and the Carrier were further informed about the scope and nature of the 
hearing that was scheduled, and the date for said hearing was set for Feb- 
ruary. 26, 1964. 


On February 26, 27, and 28, 1964, a hearing on the issue of eli- 
gibility to vote was conducted by Board Member Howard G. Gamser at the 
Board offices in Washington, D. C. AUPA, FEIA, and the Carrier were pres- 
ent and represented by counsel. At the close of the hearing, arrangements 
were made for the simultaneous submission of briefs on March 12, 1964, and 
reply briefs on March 18, 1964. 


During the course of the hearing, and in the briefs filed there- 
after, FEIA renewed its request that the Board dismiss ALPA's application 
for a representation election 1/ because of the pendency of litigation rel- 
evant to this matter. In addition, FEIA contended that it had been denied 
due process at the hearing in that the Carrier had deprived it of access 
to files and other records, in the Carrier's possession, required to sustain 
certain allegations relevant to FEIA's contentions as to the temporary na- 
ture of present third seat assignments. 


As to the question of eligibility to vote, FEIA contended speci- 
fically that only approximately one hundred and three (103) present third 
seat occupants and all striking flight engineers should be given a ballot. 
This position was based upon allegations and arguments that all other pres- 
ent third seat occupants are only temporarily and expeditiously replacing 
strikers; that said strikers continue to have an interest in the jobs and 
their employment relationship has not been terminated, as evidenced by 
their "unconditional" offer to return to work prior to the hiring of re- 
placements. FEIA contended further that under "Rule 6" 2/ of the Board's 
published Rules and Regulations, strikers were entitled to vote as "dis- 
missed employees whose requests for reinstatement account of wrongful dis- 
missal are pending before proper authorities . . oO 


1/ FEIA-EAL stated at the outset of the prehearing conference, at the hear- 
ing, and in its brief that it was appearing specially in this proceeding. 
FEIA-EAL requested it be noted that its appearance did not constitute a 
waiver of its claim that no representation proceeding could be under- 
taken, under the Railway Labor Act, pending the outcome of subsisting 
litigation and/or disposition of charges filed with this Board. 


Section 1206.6 and Section 1206.7, Title 29, Chapter X of the Code of 
Federai Regulations. 
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ALPA contended that the Board should only consider, in deter- 
mining eligibility to vote, whether the employees affected had a present 
substantial interest in the class or craft on this Carrier. ALPA con- 
tended further that court findings, changed job qualifications, the nature 
of the work performed, and the actual assignment and operations of the 
cockpit complement at the present time are indicia of the permanent nature 
of replacements made, as well as tne absence of a present interest in such 
employment of the strikers. 


ALPA also argued that "Rule 6" was inapplicable to these 
strikers in that they have no likelihood of prospective employment, an 
essential requirement for its consideration. 


The Carrier also submitted certain information and contentions 
for Board consideration in resolving the question of eligibility. In 
brief, the Carrier alleged that the strikers have been permanently re- 
placed; that these strikers are no longer employees within the definition 
of same contained in the Act; that the strikers never made an "uncondi- 
tional" offer to return to work; and that the strikers are not entitled 
to vote in this representation proceeding because of actions taken by in- 
dividual strikers and their labor organization, after the commencement of 
the strike, inimical to a continued employment relationship. 3/' 


During the course of the hearing, FEIA-EAL made requests to ex- 
amine certain Carrier's records in order to find evidence in support of 
allegations made by the organization. The Carrier was not willing to per- 
mit such an examination by FEIA-EAL, but did indicate all records consid- 
ered pertinent by the Board would be made available to a Board agent. 
Lacking subpoena power, it was decided by the hearing officer that a fur- 
ther investigation of Carrier's records, relevant to FEIA-EAL's allega- 
tions, would be undertaken. The results of this additional investigation 
were available to the Board before the issuance of this determination. 


DISCUSSION 


On June 23, 1962, after the procedures required under the Rail- 
way, Labor Act had been exhausted and after additional negotiations and 
proposals did not produce a satisfactory settlement of their dispute con- 
cerning conditions and tenure of employment, the FEIA-EAL struck! the Car- 
rier. During the months of July and August of 1962, the Carrier, directed 
certain letters to the union and to its individual striking members set~ 
ting forth the terms under which they could return to work. These letters 
also outlined the Carrier's intention to replace the strikers, in the 
event the strikers did not return, and to restore full operations. On 


It should be here noted that the Board afforded the Carrier the oppor- 
tunity to participate in this proceeding for the limited and customary 
purpose of providing factual and technical assistance in the resolution 
of the issues presented. 
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August 25, 1962, the union and the striking members were informed by the 
Carrier that they had been replaced. By the latter part of September of 
1962, virtually full operations of the Carrier had been accomplished. 

On September 27, 1962, FEIA-EAL sent a letter to the Secretary of Labor 
which, among other things, stated that the strikers were willing to re- 
turn. A dispute exists between the parties as to whether this statement 
should be regarded as a "conditional" or "unconditional" offer to return 
to work. A resolution of these contentions does not appear necessary. 


Shortly after the strike began, FEIA-EAL attempted to process 
a grievance on behalf of the replaced flight engineers before the system 
board of adjustment established under their agreement with the Carrier. 
The individual strikers also instituted grievances requesting reinstate- 
ment. A second issue, concerning the right to initiate such a grievance, 
was raised in this same forum by the union. The Carrier opposed these 
efforts and challenged the jurisdiction of the system board. These matters 
have not been resolved. FEIA-EAL has also sought relief in the Courts 
and before the CAB because of alleged activities of the Carrier during 
the course of this dispute. Preliminary determinations, adverse to FEIA- 
EAL contentions, have resuited; but final decisions on the merits of FEIA- 
EAL charges are still before the Courts. Dismissal of the union's com- 
plaint filed with the CAB is also being appealed. 


In June of 1962, when the strike began, the Carrier had six hun- 
dred and thirty-seven (637) employees carried on the flight engineer sen- 
iority roster. 


In resuming operations, the Carrier had available about one 
hundred (100) flight engineers who returned to work. In addition thereto, 
approximately two hundred and seventy-five (275) Martin co-pilots were 
taken from furlough status, trained, and then assigned to fly as engineers. 
Another source of flight engineers tapped by the Carrier was third pilots 
taken from jet operations and trained for engineer assignments. The Car- 
rier also hired some new pilots, who had flight engineer qualifications, 
and subsequently assigned them as flight engineers. 


At this time, Carrier's records indicate there are approximately 
six hundred and fifty (650) flight crew members who, according to a pre- 
ponderance check conducted in connection with the instant investigation, 
would be eligible, by this standard, to vote in a representation proceed- 
ing. Flight operations, at this time, have expanded beyond those con- 
ducted prior to the strike. 


Section 2, Fourth, of the Railway Labor Act, gives employees 
subject to its provisions "the right to organize and bargain collectively 
through representatives of their own choosing. The majority of any 
craft or class of employees shall have the right to determine who shall be 
the representative of the craft or class for the purposes of this Act." 


Section 2, Ninth, requires the National Mediation Board to in- 
vestigate disputes which arise among a Carrier's employees over represen~ 
tation and to certify: the duly authorized representatives of such employees. 
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The statute, in this same section, makes an additional requirement that the 
Board utilize an appropriate method for making this determination "in such 
manner as shall insure the choice of representatives by the employees with- 
out interference, influence, or coercion exercised by the carriers." 


The issue of the craft or class of employees concerned herein has 
not been raised by any party to this proceeding. The question of the abil- 
ity of the Board to determine majority representation at this time has also 
been determined, and this affirmative decision communicated to the parties 
on January 31, 1964. Nothing disclosed subsequent thereto in the ‘record 
and the investigation conducted in connection with this proceeding requires 
that we alter the decision. 


In determining the choice of the majority of employees under this 
same section of the statute, the Board is required to designate who may 
participate as eligible voters in the event an election is required. For 
the Board's guidance in making this determination, the parties furnished 
voluminous citations to cases arising under the National Labor Relations 
Act and its amendments. In the light of obvious differences in statutory 
language and legislative history, these Board and Court decisions are of 
only limited value in our deliberations. Greater reliance mst be placed 
on our own statutory language and Court decisions which indicate that this 
Board has much wider discretion in representation proceedings. The system 
of industrial jurisprudence under which unions and carriers subject to this 
Act shape their bargaining relations and have institutionalized their bar- 
gaining procedures also requires modifications of the strictures and con- 
siderations extant under the other law. Additionally, this Board has its 
experience and expertise as well as rules and regulations developed over a 
period of years. 


FINDINGS 


On the basis of the entire record and the considerations mentioned 
above, the Board finds that: 


(a) Those eligible to vote will be all employees currently 
holding regular assignments as flight engineers (Pilot ‘en- 
gineers, flight engineers, or third crew members performing 
the flight engineering function) including all such employees 
on authorized leave of absence or sick leave; employees as- 
signed as test flight engineers or check flight engineers; 
and all employees who have performed a preponderance of 
their compensated service as flight engineers during the 
three month period immediately preceding the assignment of 
a mediator to conduct the election. All contentions that 
the employees enumerated above have only a temporary inter- 
est in the craft or class are hereby overruled. 


(b) Also eligible to vote will be any individual in the fol- 
lowing categories: Any individual who, immediately prior to 
June 23, 1962, the strike date, was holding a regular assign- 
ment as flight engineer, including probationary employees and 
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those working as test flight engineers and check flight en- 
gineers; or who was on authorized leave or sick leave from a 
flight engineer position; or who was on furlough as flight 
engineer with retention of seniority rights; or who worked 
a preponderance of time as flight engineer during a period 
of 90 days prior to the strike date shown above. However, 
any former employee in this group who has terminated all 
interst in further employment as flight engineer with 

this Carrier, including, but not llmited to those former 
employees who have accepted employment with another car- 
rier subject to the Railway Labor Act, in a flight crew 
capacity, shall be ineligible to vote. Contentions made 
that withdrawal of pension or vacation monies is indicia 
alone of the termination of interest in former employment 
are specifically overruled. Conduct during the course of 
the strike shall also not be considered solely determina- 
tive of interest in further employment. 


This conclusion is in accordance with Section 1206.6 and Section 
1206.7, Title 29, Chapter X oi the Code of Federal Regulations. These sec- 
tions read as follows: 


"Eligibility of dismissed employees _to vote. Dismissed 
employees whose requests for reinstatement account of 


wrongful dismissal are pending before proper authorities, 
which includes the National Railroad Adjustment Board or 
other appropriate adjustment board, are eligible to par- 
ticipate in elections among the craft or class of employ- 
ees in which they are employed at time of dismissal. This 
does not include dismissed employees whose guilt has been 
determined, and who are seeking reinstatement on a leniency 
basis. 


"Construction of this part. The rules and regulations in 
this part shall be liberally construed to effectuate the 
purposes and provisions of the act." 


All contentions advanced that the strikers are not to be regarded 
as "dismissed" employees or that they have insufficient possibility of fu- 
ture employment to be regarded as "employees" as well as allegations that 
the requirement that a request for reinstatement must be before “proper 
authorities" has not been met are disposed of in accordance with the above 
findings. Such evidence as is now available to the Board in support of 
these contentions and allegations is not persuasive that this eligibility 
requirement, contained in the above-quoted rule, (Section 1206.6), has 
not been fulfilled at this juncture in these proceedings. Applications 
pending before the System Board, remedies requested in the CAB applica- 
tion, and relief prayed for in pending litigation all suggest that strik- 
ing flight engineers’ status as employees has not been finally determined. 
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In the preparation of the eligible list pursuant to the above 
findings, each claim of eligibility will be determined on its merits 
under the above rule, from such records as are available. 


A mediator will be assigned to continue investigation and con- 
duct a representation election in accordance with the findings and de- 
terminations set forth herein. 


By order of the NATIONAL MEDIATION BOARD. 


E. C. Thompson 
Executive Secretary 


EXHIBIT 8 


WESTERN UNION 
TELEGRAM 


NDAL7S (15)RA270 1964 APR 27 PM 419 


R WB171 DL PD 


FAX WASHINGTON DC 27 215P cDT 
HENRY WEISS, ALPA ATTORNEY 
605 THIRD AVE NYK 


RE GROMFINE'S TELEGRAM 4-24-64 R-3641. YOUR REQUEST THAT THIS BOARD 
GRANT FEIA A HEARING ON CHARGE THAT STRIKERS HAVE BEEN UNLAWFULLY 
DISCRIMINATED AGAINST AND DENIED REINSTATEMENT IS ESSENTIALLY A CHARGE 
OF UNFAIR LABOR PRACTICE ON PART OF CARRIER. OUR LETTER TO YOU OF 
1-31-64 IN FIRST FULL PARAGRAPH ON PAGE 2 DESCRIS3ES FULLY THE LIMITATIONS 
PLACED ON THIS BOARD UNDER THE RAILWAY LABOR ACT IN THE CONSIDERATION 
OF SUCH CHARGES. THE QUESTION OF ELIGIBILITY OF REPLACEMENTS WAS FULLY 
CONSIDERED IN HEARING FOLLOWED BY BRIEFS AND DECIDED AS OUTLINED IN 
PARAGRAPH A, PAGE 5 OF BOARD'S FINDINGS OF 4-14-64. YOUR REQUEST FOR 
HEARING ON THESE MATTERS IS THEREFORE DENIED. BY DIRECTOR CF NATIONAL 
MEDIATION BOARD. ORIGINAL GROMFINE, COPY HARLAN, EEISS 


E C THOMPSON EXEC SECY NMB 


4-24-64 R-3641 FEIA 1-31-64 2 5 4-14-54. 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
£.A.L. Chapter AFL-CIO 558 Hialeah Drive, Hialeah, Fla. 
April 24, 1964 Phone TU 8-8772 


Mr. William Pierce, Mediator 
National Mediation Board 
Crossways Airport Inn 

Miami, Florida 


Dear Mr. Pierce: 


Regarding the eligibility to vote list for the proposed election 
requested by ALPA, over the class of flight engineer employees of Eastern 
Airlines, we submit the following objections to that list: 


1. Pilots who are classified as captains or who have flown as 
captain. 


2. Pilots who have sufficient seniority to bid a pilot position 
and whose pilot bids are not being honored by Eastern Airiines 
(frozen). 


3. Pilots who have bid off the flight engineer position and are 
flying as pilot on the April 7 bid. 


4. Employees who were hired subsequent to the date this organization 
offered to return to work on the Company's terms. 


In addition to these objections to the people who are on the voting 
list, we also object to the removal from the paragraph "db" List the 
following names, some of whom were dues paying members of this organization 
at the start of the strike. 


A. J. Atkins R. Farley J. W. Miller 
A. M. Beverly E. F. Mallinger R. O. Bodahl 
J. W. Cobb J. J. Polcyn 

0. O. Cote A. L. Rabideau 

L. H. Duke A. A. Richardson 

S. L. Elder D. J. Sullivan 


I am also enclosing a copy of a telegram to the National Mediation 
Board which is self explanatory. 


We suggest that these objections be held in abeyance pending disposition 
by the Board of this request for reconsideration. 


Very truly yours, 


/s/Jack Robertson 

Jack Robertson, President 
JR:cw 
enc. 
cC: Mr. I. J. Gromfine 


Air Safety Through Engineered Flight 
150 
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Case No. R-3641 
NATIONAL MEDIATION BOARD 
WASHINGTON 


(An Agency of the United States Government) 
NOTICE OF ELECTION to be held under the RAILWAY LABOR ACT 
Involving 


FLIGHT ENGINEERS 
(PILOT ENGINEERS -THIRD CREW MEMBERS) 


Employees of 


EASTERN AIR LINES, INC. 
April 29 to May 26, 1964 


Miami, Florida 
April 27, 1964 


TO ALL CONCERNED: 


A SECRET BALLOT will be conducted by United States Mail on the question 
of representation of FLIGHT ENGINEER employees of Eastern Air Lines, Inc. as 
submitted to the National Mediation Board by the Air Line Pilots Association 
in Case No. R-3641. 


Section 2, Fourth of the Railway Labor Act, as amended June 21, 1934, - 
provides that "The majority of any craft or class of employees shall have the 
right to determine who shall be the representative of the craft or class for 
the purpose of this Act." 


Attention is called to Section 2, Railway Labor Act, providing that 
elections shall be free from interference, influence or coercion etc.; also 


that it is unlawful for any carrier to interfere in any way with the organ- 
ization of the employees, etc. Attention is also called to Order No. 2, 


issued by the National Mediation Board on May 29, 1936, and sent to the 
President of the Carrier in which it was ordered that "Notice in re Railway 
Labor Act" should be posted and maintained continuously in readable condition 
on all the usual and customary bulletin boards. The election will be 
conducted in such a manner that interference, influence or coercion on the part 
of officers, or others in a supervisory capacity, will be avoided. 


Reports of violation should be made to the Mediator or the National 
Mediation Board, Washington, D. C. 


THE RULES TO GOVERN THE ELECTION ARE AS FOLLOWS: 


1. Time and Place of Election: The balloting will be conducted entirely 
by United States Mail. There will be no ballot box voting. Official Ballots 
will be mailed to all eligible voters. Instructions for voting by United 
States Mail will be included with each ballot. Should any voter fail to 
receive the ballot within a reasonable time he should promptly report the 
fact to the National Mediation Board, Washington, D.C. 
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2. Craft or Class: Those eligible to vote will be all employees 
currently holding regular assignments as FLIGHT ENGINEERS (PILOT ENGINEERS 
or THIRD CREW MEMBERS performing the flight engineering function) including 
all such employees on authorized leave of absence or sick leave; employees 
assigned as Test Flight Engineers or Check Flight Engineers appearing on the 
Company payroll as of April 7, 1964 and/or all employees who have performed a 
preponderence of their compensated service as FLIGHT ENGINEERS (PILOT 
ENGINEERS or THIRD CREW MEMBERS performing the flight engineering function) 
during the three month period consisting of December, 1963, January and 
February, 1964. 


Also eligible to vote will be any individual in the following categories: 
Any individual who, immediately prior to June 23, 1962, was holding a 
regular assignment as FLIGHT ENGINEER, including probationary employees and 
those working as Test Flight Engineers and Check Flight Engineers; or who 
was on authorized leave or sick leave from a FLIGHT ENGINEER position; or 
who was on furlough as FLIGHT ENGINEER with retention of seniority rights; or 
who worked a preponderance of time as FLIGHT ENGINEER during a period of 90 
days prior to the strike date shown above. However, any former employee in 
this group who has terminated all interest in further employment as FLIGHT 
ENGINEER with this Carrier, including, but not limited to those former 
employees who have accepted employmnet with another carrier subject to the 
Railway Labor Act, in a flight crew capacity, shall be ineligible to vote. 
Withdrawal of pension or vacation monies is not alone indicia of the term- 
ination of interest in former employment. Conduct during the course of the 
strike shall also not be considered solely determinative of interest in 
furhter employment. 


3. List of Eligible Voters: A list of the eligible voters has been pre- 
pared by the Mediator and reviewed by the party representatives. Only those 
individuals whose names appear on such list will be permitted to vote, except 
that upon proof of error, such error will be corrected. 


4. Supervision of Election: The election will be supervised by the 
Mediator and he will interpret and apply the rules governing the election, 
and shall decide on all challenged votes. His decisions shall be final as to 
the immediate conduct of the election, but appeal may be made to the National 
Mediation Board, provided that notice of such appeal is given in writing to 
the Mediator prior to the submission of his report of the election to the 
Board. Each organization that is a party to this dispute may, if it so 
desires, appoint an observer to assist in mailing and counting the ballots. 


5. Report of Election Results: The Mediator will count and tabulate all 
ballots in the presence of party observers, if any, at a time and place 
designated by the Mediator at Miami, Florida, May 26, 1964. A report giving 
the results of the election will be made by the Mediator on a form prescribed 
by the Board and copy of this report wiil be furnished to the parties to the 
dispute. 
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6, Certification of Representatives: Proper certification of the name 
or names of the organization or individual that has been designated and 
authorized to represent the employees involved in this dispute will be made 
by the National Mediation Board to the parties to the dispute, and the same 
will also be certified to the carrier. 


7. Final Disposition of Ballots: The original ballots and tabulation 
sheets together with the report of the results of the election by the 
Mediator will be filed with the National Mediation Board, Washington, D. C. 
for reference and safekeeping. 


BY ORDER OF 
NATIONAL MEDIATION BOARD 


__/s/_W. H. Plerce 


Mediator 
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NATIONAL MEDIATION BOARD 
Washington, D.C. 


INSTRUCTIONS TO ELIGIBLE EMPLOYEES VOTING 


BY UNITED STATES MAIL 


An official ballot, a SECRET "A" envelope, and a return addressed mailing 
envelope (no postage required) are enclosed herewith. To vote by mail, 
carry out the following instructions: 


Mark an "X" in the square of your choice, fold and place the ballot in the 
SECRET envelope marked "A" and seal the envelope without placing any mark 
of identification thereon, After sealing envelope marked "A", place it in 
the mailing envelope marked "BALLOT" and seal; then SIGN YOUR NAME WITH 
YOUR USUAL AND CUSTOMARY SIGNATURE AND ADDRESS IN THE UPPER LEFT-HAND CORNER 
of the mailing envelope marked "BALLOT". Deposit this envelope, which re- 
quires no postage, in the United States Mail so as to reach the post office 
in the city indicated on the face of that envelope, no later than 10:00 A.M. 


Miami, Florida, May 26, 1964 
(DATE ) 


After the mailing envelope marked "BALLOT", which you have mailed in accord- 
ance with the instructions set forth above, has been checked against the 
voter eligibility list, that envelope will be destroyed and the SECRET "A" 
envelope will then be thoroughly mixed with other SECRET "A" envelopes 
before being opened by the Mediator thus insuring complete secrecy. 


YOUR BALLOT CANNOT BE COUNTED UNLESS YOU SIGN YOUR NAME WITH YOUR USUAL AND 
CUSTOMARY SIGNATURE AND PLACE YOUR ADDRESS ON THE MAILING ENVELOPE MARKED 
"BALLOT"! 


OFFICIAL BALLOT 


NATIONAL MEDIATION BOARD 
(An Agency of the United States Government ) 


Case No. R-3641 
FLIGHT ENGINEERS 
(PILOT ENGINEERS-THIRD CREW MEMBERS) 
Employed by 
EASTERN AIR LINES, INC. 
April 29 to May 26, 1964 
A dispute exists among ‘the above named craft or class of employees as to who 
are the representatives of such employees designated and authorized in 
accordance with the requirements of the Railway Labor Act, and the National 
Mediation Board is taking a SECRET BALLOT in order to ascertain and to certify 


the name or names of organization or individual designated and authorized 
to act a8 representatives for the purposes of the Act. 


If you desire to be represented by: 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION AFL-CIO, 
EAL CHAPTER 


Mark an "X" in this square ... +. ++ ee ee ee ear 


If you desire to be represented by: 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, AFL-CIO 


Mark an "X" in this square. . - +--+ + eee ee ee eee 


If you desire to be represented by: 


ANY OTHER ORGANIZATION OR INDIVIDUAL, write name of such 
organization or individual on line below, 


> and 
Mark an "X" in this square... s+ + see ese eee eee 


This is a SECRET BALLOT Marks in more than one square 
Do not_sign your name makes ballot illegal 
on this ballot 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Flight Engineers’ Inter- 


national Association, 
EAL Chapter 


Plaintiff 
vs C. A. 1028-64 


National Mediation 
Board, et al 


Defendant 
ORDER 


Upon consideration of the motion of Eastern Air Lines, inc. 


to intervene filed herein May 7, 1964, it is this 15th day of May, 1964, 


ORDERED that the motion be, and the same hereby is denied. 


HARRY M. HULL, Clerk 


By_/s/ Patrick E. Whelan 
Deputy Clerk 


FILED 


May _15,_ 1964 


HARRY M. HULL 
CLERK 


Leonard P. Walsh 


— 


Presiding Judge 


(Title of District Court and Cause) 


AFFIDAVIT 
CITY OF WASHINGTON ) 
) ss 
DISTRICT OF COLUMBIA ) 
Francis A. O'Neill, Jr., being duly sworn, deposes and says: 
1. I am the Chairman of the National Mediation Board ard have acted 
in that capacity since July 1, 1963. I make this affidavit to supplement 


the affidavit of Eugene C. Thompson, Executive Secretary of the National 


Mediation Board, filed in Flight Engineers’ International Association, 


Eastern Air Lines Chapter, v. The National Mediation Board, et al, D.C.D.C. 
Civil No. 1028-54. 

2. On January 13, 1964, the Flight Engineers’ International Association, 
Eastern Air Lines Chapter (hereinafter FEIA), requested the Nacional 
Mediation Board to postpone proceedings in Case No. R-3641, representation 
of pilots engineers and fligat engineers, employees of Eastern Air Lines, Inc. 
In that letter FEIA set forth the following charges: 

1. That ALPA has been, and is now being unlawfully 
assisted by Eastern in violation of the Railway Labor Act. 

2. That the employees of Eastern have been, and are 
now being, interfered with, influenced and coerced by 
Eastern and ALPA in violation of the Railway Labor Act. 

3. That Eastern has violated the Railway Labor Act 
by negotiating with ALPA on matters as to which it was 


obliged to bargin only with FEIA. 


4. That Eastern has violated the Railway 
Labor Act by refusing to bargin in good faith 
with FEIA, with the intent and purpose of elim- 
inating FEIA as the bargaining agent on Eastern; 
and 

5. That the filing of the instant applicatioa 
of ALPA was instigated by Eastern which has 
thereby interfered with the organization of its 


employees. 


Zt requested that the Board's investigation in Case No. R+3641 
be suspended pending litigation of these charges in other forums,:or in 
the alternative that the Board itself conduct a hearing respecting them. 
In its findings upon investigation issued April 14, 1964, in Case 
No. R-3641, the Board found: 
"On January 31, 1964, after the Board had received 
and reviewed the results of a field investigation, and 
after the Board had also examined fully the records of 
pleadings, affidavits, decisions, and other documents 
relating to the two Court cases and the Civil Aeronau- 
tics board proceedings to which FEIA referred in its 
communications, the Board ruled that both requests of 


the FEIA, set forth in the paragraph above, were denied." 


In the letter of January 31, 1964, referred to above, the Board stated: 
"With respect to your second request, it has beea 


the Board's consistent position, since its creation under 


the 1934 amendments to the Railway Labor Act, that this 


Board has no legai authority to investigate and pass 
upon charges of carrier interference, assistance, 
influence, and coercion in connection with the rep- 
resentation of carrier employees. The Board's powers 
in such matters are limited to insuring that during 
the time of taking a secret ballot or in exercising 
other methods of ascertaining the choice of repre- 
sentatives, the employees shall be free from inter- 
ference, influence or coercion by the carrier. It is 
uanecessary to point out that the Railway Labor Act 
prescribes a procedure for the protection of employees 
in their choice of representatives, through the ap- 
plication of Section 2, Tenth, of the Act. 

“The entire Board has personally reviewed your 
letters and ali of the material submitted by your 
organization, the applicant, and the carrier, as well 
as the resume of the cases cited in your letter of 
January 13, 1964, which involve this Eoard's past 
actions. As the result of this study and review, and 
afzer having given careful consideration to all the 
facts and circumstances before it, the Board has 
reached the conclusion that both of your requests, 
as indicated above, must be and are hereby cenied." 

3. The Board has no jurisdiction to consider charges of the kind 


alleged by FEIA, except to the extent that they are related to whether 


the employees can make a choice of representatives free from interference, 


influence or coercion by the carrier. However, it concluded upon the basis 
of its investigation and review as indicated above that insofar as FEIA's 
charges bear upon the Board's investigation of the representation dispute 
at Eastern, they were so lacking in merit as not to warrant a special 
hearing and that no interference with the employees' choice of representatives 
could be shown. This was the intention of the Board expressed in its letter 
of January 31, 1964, and summarized in its opinion of April 14, 1964. 

4. On April 27, 1964, the Board considered the opinion of the Court of 
Appeals for the District of Columbia Circuit in Flight Engineers' Inter- 


national Association, Eastern Air Lines Chapter, AFL-CIO v. Civil Aeronau= 
tics Board, et al., C.A.D.C. No. 18096 decided April 23, 1964. The Board 


— Se 
noted FEIA's six charges of violation of the Railway Labor Act set forth 
in that case and the Court's disposition of them. 


The Board concluded that its investigation and determinations respecting 


FEIA's request of January 13, 1964, were substantially in accord with the 


ruling of the Court of Appeals. 
5. The Board specifically noted the Court of Appeals statement that: 
“We recognize that the fifth allegation relates not only 
to the alleged right of individual engineers to reinstatement 
but also to the question of which union should be recognized 
as the bargaining agent for the Eastern flight engineers; for 
to the extent that FEIA members have been unlawfully Sento’ 
reinstatement its claim to represent a majority of the flight 
engineers is weakened. However, to the extent that the re- 
placement issue relates to the issue of representation it can 
and properly should be determined by the National Mediation 
Board in deciding which employees are entitled to vote ina 


representation election." 
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In its findings upon investigation in Case No. R-3641 issued April 14, 
1964, the Board had considered the matters and contentions regarding re- 
placements and had determined the issue in its ruling on eligibility to vote. 
It held that both the strikers (except those who had joined other bargaining 


units under the Act), and che employees of Eastern currently in active 


service as flight engineers should be permitted to vote. This ruling 


necessarily determined that the FEIA's strike against Eastern Air Lines is an. 
economic strike and that Eastern Air Lines had the right under the Railway 
Labor Act to replace the strikers with other employees. 

The replacement issue was also considered in the light of Judge Levet's 
opinion in FEIA, EAL Chap. v. Eastern Air Lines, et_al., 45 CCH Labor Cases, 
27,467, and Judge Feinberg's opinion in 208 F Supp. 182 (D.C.S.D.N.¥.), in 


which FEIA's claims that Eastern had no right to hire the replacements were 


rejected, 


Francis A. O'Neill, Jr. 
Chairman 
National Mediation Board 


Subscribed and sworn to before me 


this 15th day of May, 1964 


TRANSCRIPT OF PROCEEDINGS 
OF THE 


NATIONAL MEDIATION BOARD 


CASE NO. R-3641 


AIR LINES PILOT ASSOCIATION 
vs. 


EASTERN AIR LINES 


Conference Room #3 
1222 - 16th Street, N. W. 
Washington, D. C. 


February 26, 27,' 28, 1964. 


Volume I 
February 26, 1964 
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THE CHAIRMAN: All right, Mr. Gromfine. 

MR. GROMFINE: Mr. Gamser, let me say at the outset that I am fully 
aware of the limits of ‘the hearing, and do not intend to exceed them. The 
purpose and scope of this hearing, has been crystal clear to me, at least 
since the pre-hearing conference, but I think you will appreciate that it 
is important that I state for the record a very important preliminary 
position, which concerns our participation in this hearing. 

As the Board knows the Flight Engineers, which is the presently 
certified union, had requested the Board and the Board, has denied our 
request that no election be held until the charges of violation of the 
Act, by Eastern, has been resolved by the CAB, and or by the Courts. And, 
until the unfair labor practices, I will use that term, in the sense in 
which I am sure you will understand it, until the unfair labor practices 
have been remedied and the Board has likewise denied our alternative 
request, that the Mediation Board, hold a hearing to determine the merits of 
the charges of the unfair labor practices. In the letter, which is now 
Board Exhibit 1, it is crystal clear that the Board has said that it has 
no authority to conduct such an investigation. 

I want to make it clear for the record, that the FEIA, EAL Chapter, 


continues to assert that in both of these rulings the Board is in error, 


as a matter of law. And, we are participating in this hearing because it 


is conceivable that at least as a result of this hearing, the Board, may 
dismiss the application, that ALPA may withdraw the application or that for 


some other reason, no election is in fact held and until it is, until an 


election is in fact held the FEIA, is not as a matter of law prejudiced 
by these proceedings. However, by participating in these proceedings we 
are in no way to be construed as waiving our claim that under the present 
circumstances, no election can properly be held in accordance with the 
Railway Labor Act. The Board however, has ruled on that matter and of 
course, at this stage we have and -- nothing we can do but abide by it so 
far as the Board is concerned. 

Now, with respect to the issue of eligibility, in our judgment the 
problem is far, far more complex than Mr. Weiss, suggests. We are 
proceeding now, on the assumption that you, Mr.Gamser, made clear in the 
absence of any determination by the Mediation Board, of the existence of 
unfair labor practices, the Board, if it proceeds and when it proceeds, 
will treat this election as one which is being held during an economic 
strike, using again, the term in its well known technical sense. A 
determination which again, we do not agree but for the purposes of this 
proceeding, I understand that we are starting from the assumption that an 
election is being held during an economic strike. And therefore, obviously 
the central and main issue that presents itself and to which I presume 
this hearing is primarily directed is the question of whether any or all 
of the strikers should be permitted to vote. And, whether any or all 
or some of the people who have been hired or who have been working in 
the job, which is again, the third seat job, should be permitted to vote. 

First of all, addressing myself to the matter of the strikers, it is 
our position that all of the strikers should be permitted to vote unless 


they have ciearly removed themselves from the strike and clearly evidenced 


no intention of returning to work at Eastern Air Lines. This position 


election is in fact held the FEIA, is not as a matter of law prejudiced 
by these proceedings. However, by participating in these proceedings we 
are in no way to be construed as waiving our claim that under the present 
circumstances, no election can properly be held in accordance with the 
Railway Labor Act. The Board however, has ruled on that matter and of 
course, at this stage we have and -- nothing we can do but abide by it so 
far as the Board is concerned. 

Now, with respect to the issue of eligibility, in our judgment the 
problem is far, far more complex than Mr. Weiss, suggests. We are 
proceeding now, on the assumption that you, Mr.Gamser, made clear in the 
absence of any determination by the Mediation Board, of the existence of 
unfair labor practices, the Board, if it proceeds and when it proceeds, 
will treat this election as one which is being held during an economic 
strike, using again, the term in its well known technical sense. A 
determination which again, we do not agree but for the purposes of this 
proceeding, I understand that we are starting from the assumption that an 
election is being held during an economic strike. And therefore, obviously 
the central and main issue that presents itself and to which I presume 


this hearing is primarily directed is the question of whether any or all 


of the strikers should be permitted to vote. And, whether any or all 


or some of the people who have been hired or who have been working in 
the job, which is again, the third seat job, should be permitted to vote. 
First of all, addressing myself to the matter of the strikers, it is 
our position that all of the strikers should be permitted to vote unless 
they have clearly removed themselves from the strike and clearly evidenced 


no intention of returning to work at Eastern Air Lines. This position 


we take for a number of reasons. There are precedents and arguments of 


policy and law that can be made. This is not the appropriate time to make 
them. But, just roughly let me state that either we take the position all 
of the strikers should be permitted to vote, because first of all the -- 
there is a current and still effective economic strike and these strikers are 
people who we think the facts will show, Mr. Gamser, are people who have never 
been permanently replaced in the application of any of the customary standards 
used by agencies in conducting elections of this nature, in determining 
whether the replacement for a striker is permanent or temporary. We believe 
that the evidence will show that all of the -- that none of the serikers 
have been permanently replaced and they are therefore, entitled to vote under 
even the most restrictive rule that the Board could follow. As an example, 
the rule that the NLRB used during the Taft Hartley period and prior to 
the Landrum Griffin, of 1959 amendment with respect to economic strikers. 

Secondly, we feel that even if they are found to have been permanently 
replaced this Board, which is really moving in a territory in this case that 
it has now precedents of its own of any consequence to be guided — And 
therefore, has to develop a policy which may be the same. It may be different. 
It may be one entirely new and novel, as distinguishable from what the NLRB 
did. 

We say that even if men are found to have been permanently replaced 
the Board should not adopt any policy, which disenfranchises them,, because 
here again, we believe that the Congressional policy as evidenced in the 
Landrum Griffin Act, is to permit even the permanently replaced wenieats 
strikers to vote. This is another fact. We think the first and most 


equitable rule, is the one which the NLRB followed prior to 1947, and under 


that rule, all of the economic strikers would be permitted to vote. Even 
if, which we do not agree, even if they had been permanently replaced. 

And, thirdly, in any event the strikers in our view are entitled to 
vote under rule 6, of the Mediation Board for again, the evidence will show 
I am sure that a request for their -- they were dismissed by the company, 
makes no difference for the purpose of this proceeding, whether as we clain, 
that dismissal was in violation of the Railway Labor Act. They were 
dismissed and they have requested their reinstatement and that request for 
reinstatement is pending before three different tribunals. Before the 
System Board of Adjustment. Before the New York District Court. And, before 
the CAB, on the appeal presently pending or the Court of Appeals for the 
District of Columbia, from the CAB's determination and rule on the merits 


of the case. Each of those or any one of them is certainly one of the 


tribunal contemplated by rule 6, and therefore if for no other consideration 


each of these men would be entitled to vote. 

We agree that if ‘any of them has by affirmative act on his part, 
indicated that he had ‘no intention of returning to work to Eastern Air Lines, 
if given the opportunity to do so, he should not be permitted to vote. 
That's a question of fact which can be ascertained only obviously by a 
check of each individual striker. We hasten to add of course, that here 
again, consistent for instance with the practice of the Nationai Labor 
Relations Board, the mere fact he has taken other employment in order to 
feed his family during the strike is certainly not in of itself any 
conclusive evidence of intention not to return to Eastern. 

So, that is our position with respect to the strikers, we believe that 
all of those with the! exception I just mentioned should be permitted to vote. 
The Board, will have to ascertain the essential issue -- the factual issue 


as to which of them as clearly demonstrated has no intention to return. 
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Secondly, there were or there are among the people who have been used by 
Eastern Airlines in the third seat job, subsequent to the commencement of the 
strike, there are 103, or whatever number of the original 103, still remain 
strikers who returned to work, during the strike. We would take the position 
that those employees are clearly entitled to vote. What remains then is the 
group of remaining people who have been working in the third seat job, which 
is the only job which we do in this representation application. The question 
is what to do with those replacements. Our position is that only such replace- 
ments as were used or hired or assigned to the third seat, during the course 
of the strike as permanent replacements for third seat jobs, third seat, not 
for any other job, only such replacements are --~ should be permitted to vote 
and we believe that the evidence will demonstrate that none or virtually none 


of the employees now working or working as of any reasonable cut off date, in 


the third seat job, each job have been assigned as permanent replacements for 


the third seat job. 

Now, I say at the outset with respect to this will show the replace- 
ment, it is in our judgment a problem in which the so called preponderance of 
work, preponderance of service test which Mr. Weiss, has referred has no 
application of any consequence in this case, but --- there may be: some border- 
line instances here and there in which it is applicable, but as a basic test 
to determine whether any of the strike replacements should be permitted to 
vote, the preponderance of test in our judgment -- the preponderance of 
service test in our judgment has no proper application here. Because here 
unlike the usual case in which the NMB has applied that test where you are 
dealing -- typically the Board has applied the test in the case where you are 
dealing with part time employees or casual employees or employees who regu- 


larly perform service in occupations other than the occupation covered by the 
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representation application. The preponderance of service test has no appli- 
cation in the situation which there is a strike, because it begs the question 
we must initially determine with respect to each and every man, other than 
the 103. With respect to each and every man, whether he was in fact assigned 
to the third seat, as a permanent replacement for the still current strikers. 
That has to be determined first. Once it is determined that he is not a 
permanent replacement and was not a permanent replacement for the third seat 
job, it is irrelevant whether he has spent a preponderance of his time as 2 
temporary replacement in that job, because he is not entitled to vote in our 
view unless he is a permanent replacement for the current strike. 

Here again, there are many considerations which lead us to that conclu- 
sion. Again, those arguments of law and precedent that I think are not appro- 
priate for an opening statement, but these are factual questions. The ques- 
tion of whether any or'all of the replacements were hired permanently, is a 
matter that can only be determined by the Board on the evidence which involves 
an examination of the employment records involved. And, an examination of how 
Eastern Air Lines, got the Airline back into the air. What people it used for 
the third seat jobs. What has happened to those people. What is their 
current status. What job are they really concerned with, irrespective of what 
they are presently doing. This I know of no way of ascertaining except the 
way in which for instance, the NLRB ascertains this in a comparable situation 
and that is by a case-by-case examination of each man, to ascertain which ones 
were permanent replacements of the strikers and which were not. Basically, 
we believe the evidence will show that virtually none of the replacements can 
properly be classified as permanent replacements. 


With respect to the issue of the supervisory employees that you mentioned. 


Again, we'll say basically we agree with Mr. Weiss, that at least the flight 
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instructors, the test flight engineers and the check flight engineers as we 


knew them prior to the strike were not supervisory employees, normally would 
be permitted to vote. And, we would agree that they should vote in this 
instance, if in fact they have continued to perform the same kind of duties 
related to the third seat job, that we knew these jobs to be prior to the 
strike. If there have been changes in circumstances which otherwise dis- 
qualifies them from voting, we would of course, object to their voting. But 
we do agree with Mr. Weiss, that there is no inherent prohibition. They are 
non-supervisory as such as to exclude them from voting on that basis alone. 
To clarify in one simple respect, for instance, if a check flight engineer 

is assigned by Eastern now, to check flight engineers, which is what a check 
flight engineer did prior to the strike. We agree that check flight engineers 
should vote. And, if the check flight engineer at the present time, is 
checking other employees and spends his time checkdng pilots and people not 
sitting in the third seat primarily then we don't think he properly votes in 
a craft class of a third seat. That's a matter of fact which will have to be 
ascertained from the evidence. 

THE CHAIRMAN: I want to thank you gentlemen, for meeting here on what I 
consider the issue before us, in this proceeding. And, addressing yourself 
specifically to these matters I think outlines the problem facing the Board 
on the question of eligibility. 

KeRKK 

THE CHAIRMAN: Going back to your comments, Mr. Gromfine, with regard to 
the question of whether permanent employees, the question of the relevancy of 
rule 6, section 12, the Board's rules section 12.6.6, of the Board's rules, 
and 12.6.7, of the Board's Rules. I was going to ask you in light of these 
contentions whether you had some evidence to offer in support of these con- 


tentions at this time? 


MR. GROMFINE: Well, yes, with respect to rule 6, aspect I think the 
evidence is very simple and the -- I have the documents with me, if I don't 
have them in the proper form for exhibits it will take me a matter of an hour 
to put them in such form. Because I thought perhaps that all of the material 
had already come before the Board. 

THE CHAIRMAN: It has come before the Courts, but I don't think we have 
had it in this hearing. Do you have some letters for example, with regard to 
unqualified requests for reinstatement? And unqualified letters of rejection 
of this request, is something I would like very much to make a part of this 
record and insert the dates, times and places. Do you have any evidence with 
regard to qualifications or reservations on the employment which you expressed 
to people who are now occupied the third seat by the company, as company 
policy, in some fashion. I would like very much to have it as part of the 
record. 

MR. GROMFINE: Yes. 

THE CHAIRMAN: If you have it I would like to get it, into the record. 

MR. GROMFINE: There are two different things. 

THE CHAIRMAN: Yes, either one at a time. 

MR. GROMFINE: Let's take the second one first, because that's the 
simplest to dispose of because obviously the bulk of such information is not 
in my possession. 

THE CHAIRMAN: All right, is that the rule 6? 

MR. GROMFINE: I am speaking of the second matter that you addressed 
yourself to, the question of whether in fact, the employees who were -- who 
have been assigned to the third seat since the beginning of the strike, were 


permanent. We spoke of -- referred to the reference I had made to the possi- 


bility of evidence that they in fact were only temporary. We know and really 
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actually Mr. Gamser, this evidence is within entirely the possession of the 
company. Now, and I would suggest that the way to ascertain it, even prior to 
going through a case by case analysis, I think that's what ultimately has to 
be done. The way to begin it is to see how Eastern Air Lines, got the Air Line 
in the Air, after -- how did they fill the third seat jobs? Where did they 
get the people? Now, we know only in very general terms, because we were not 
privy to their negotiations with ALPA, and their negotiations with the indi- 
viduals that resulted in the men coming to work as flight engineers. But, we 
know that they were of different types. We know that some of them were former 


third pilots, things like that. 


THE CHAIRMAN: Just a second. Again, I think that you can characterize 


what you are saying as argument, again, I am really looking for evidence. 
Perhaps we can find something -- 

MR. GROMFINE: If the company will make available someone who knows 
exactly how they manned the airline, I think we can get started. | 

THE CHAIRMAN: Maybe Mr. Harlan knows. Has first hand knowledge of the 
situation, since he was counsel at that time as well as the present time. 
Maybe the gentleman with him has something to do with employment. 

MR. HARLAN: Well I would like to make a statement on it. 

THE CHAIRMAN: Do you feel qualified to assist us in that regard, 

Mr. Harlan? 

MR. HARLAN: I would be inclined to think I know as much about it as 
anybody. 

MR. GROMFINE: Now, let me make this clear. Just to show you the kinds of 
what I was referring to. Here is the kind of a problem that exists. I have 
before me a letter, which I will be happy to introduce as an exhibit, indi- 
cating why there is a problem that I speak of. That the company said to its 


pilots or to at least people who were assigned to the third seat on 
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August 25th, 1962. This letter can be made FEIA exhibit 2, and I will have 
copies made of it. From Mr. Springer, in which the pertinent portion of which 
is that "This is to inform you that you are assigned to the position of 
student flight engineer, and to the position of flight engineer effective 
August 18th, 1962, for’ subsequent flight assignments in that capacity. Such 
assignments are necessary for the company to meet the requirements of Flight 
Engineers, on propeller aircraft. During the period you were a student flight 
engineer, and while you are on a full time position as a flight engineer, you 
will be covered by the current standard Eastern Air Lines flight engineers' 
terms and conditions. A copy of which is being furnished to you. You, of 
course, will during this period retain your pilot seniority, so long as or 
when you are required to forego your exercise of pilot seniority, either by 
reason of being a student flight engineer, by being assigned as a flight 
engineer, you will be entitled to and receive supplemental amounts of pay, if 
and to the extent total remuneration to which you were then currently be en- 
titled as a result of a successful pilot bid would be greater than your 
remuneration as a student flight engineer, or flight engineer as the case may 
be. 


Now, I suggest that when, as and if we can get the full picture of this 


letter sent to an employee of the company, then the employee of the company, 


as a pilot and directing him to take flight engineer training, speaks in 

terms certainly when implemented by subsequent letters, memoranda and entries 
in the man's personnel record -- file, I suggest will show that this man was 
assigned to his job only so long as he would be needed in this job, and he 
would get out of there as soon as that pilot vacancy was available. What I 
am suggesting merely is the kind of thing that I think an investigation of 


the -- of how the company manned this third seat would show. And the only way 
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to get this specific details is to ascertain from the company, exactly how 


they manned the third seats. And who filled them. Where they got them. The 


manner of what their job expectancy was. I think the evidence is in the com- 


pany's files, without any question. And I am satisfied it will demonstrate 
that they were not permanent replacements, in the vast majority of instances. 

THE CHAIRMAN: Are you submitting that letter? 

MR. GROMFINE: Yes. I will have to make copies and will do it at the 
recess. Let's mark it FEIA exhibit number 2. : 

(Whereupon, FEIA Exhibit No. 2 
was marked for identification.) 

MR. GROMFINE: It is not a very complex matter. I assume we are here to 
ascertain the facts. They may take time. I refer to the pre-hearing con- 
ference to the fact that representation investigations by this Board, have on 
more than one occasion, one of which ALPA, was a party taken many, many more 
months than this has consumed. So, if you get the complicated problem, like 
a strike or election held during a strike, you are going to get complicated 
problems. But, the company does have a personnel form you should know, 

Mr. Gamser, exactly like the Government uses or substantially the same. 

THE CHAIRMAN: Off the record. 

(Discussion off the record.) 

THE CHAIRMAN: On the record. 

MR. GROMFINE: I assume you know Mr. Gamser, the company has personnel 
information forms, similar to what you are familiar with in the Government, or 
any large coroporation. Every single change in the personnel status of the 
man, every assignment he has made. Every domicile he is transferred to, every 
personnel action is recorded and it is not difficult at all to trace thereby, 


the circumstance under which the man was assigned to the third seat. What 


173 


entries or notations were made on his form, which indicates whether he is 
permanently assigned in that position or whether it is a temporary assignment. 
Of course, we don't have those but the company does. They can be produced. 
THE CHAIRMAN: First of all we have a great deal of experience in the 
railroad industry, and people who want the engineers and the next day are 
firemen. Move back and forth from fireman to engineer, engineer to fireman. 
These are the companies requirements. And there are two seniority lists. 
Sometime we refer to them as firemen. Sometimes we refer to them as engineers. 


I think a preponderance of representation dispute at the time. I don't under- 


stand how this in any way can cast any doubt or validity of that erocedure? 


MR. GROMFINE: I am not casting any doubt on the validity. 

THE CHAIRMAN: If someone is once a pilot and is now a flight engineer, 
or has been a flight engineer for twenty months, what type of evidence are you 
specifically directing our attention to that might lead us to the conclusion 
that these people are not flight engineers? 

MR. GROMFINE: I think that is a good question. Perhaps I did not make 
myself clear. In the normal situation the railroad where every engineer 
probably in the country today, will hold seniority as a fireman and visa versa. 
And as they furlough people they will work the bump down to fireman, and as 
they need additional people for fireman, -- some of the firemen, will exercise 
their seniority and take engineers’ job. In a situation like that the Board 
is about to hold an election in a class or craft of engineers. And it has the 
problem of people who regulariy work in both jobs. It has the problem of part 
time and casual employees. And, it has over the years quite properly devel- 
oped the rule, which incidentally is identical to that of the NLRB, the same 
situation, faced with the same problem of the preponderance of service tests. 
There is no problem in that kind of a case of a strike. What makes this case 


different is, unless we just want to close our eyes to it, obviously if this 
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Board says, well the strikers will not vote either under rule 6, or under any 
test of the right of economic strikers to vote. And we will consider our- 
selves only with the people presently working. You have no problem. You have 
no problem at all. The problem arises because here we have a current economic 
strike and we are suggesting in the context of a current economic’ strike, you 
cannot ignore the fact that there is a problem as between the strikers voting 
and the replacements voting. There have been different rules over the years, 
that the NLRB has followed. We suggested what we consider in this case a 
proper rule, for the Mediation Board, which doesn't depend upon accepting NLRB 
precedents or anything else, and which is a matter of law. As a matter of law 
we say this Board can obviously do because if under rule 6, it oa vote a dis- 
missed employee surely it has the legal -- who is a no more working currently 
employee, then treat them under Rule 6, as an employee, who is dismissed but 
who is interested in getting his job back. There is no legal prohibition 
against the kind of a rule we are proposing here in the case of strikers. We 
are saying that these strikers are striking employees of Eastern Air Lines, 
who have a -- they couldn't have a more vital interest in their job. Look at 
the way they are fighting for it. 

THE CHAIRMAN: You will say they are dismissed employees? 

MR, GROMFINE: Yes, as in this instance the company chose on August 25th, 
to send him a letter saying, "You are through, turn in your badges." And, 
grievances have been filed. For reasons unknown to me, the Mediation Board 
has never appointed a neutral in the dispute arising over the refusal of the 
company, to handle -- to treat the matter as a proper grievance. So that 
matter is laying dormant. But certainly the grievance was filed and the re- 
quest was submitted to the System Board, and it was only then that the com- 


pany's refusal which is at issue. The subsequent System Board case now pend- 


ing, for which the Mediation Board has not appointed a neutral, but would have 
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gone to a System Board though. We say therefore, that when you consider -- if 
you consider as we urge the strikers have a right to vote. We also must con- 
sider whether the people who are currently working under -- in the third seat, 
also have a right to vote. One of the tests that can properly be applied in 
this instance, and we say in this instance that the only test that should be 
applied is whether these people were in fact permanently -- permanent replace- 
ments of the flight engineers. Whether they were hired subsequently to the 


time of which there was a request for reinstatement and refusal by the company. 


now that's why this kind of letter and I don't want you to think Mr. Gamser, 


that this is the only evidence we -- get bits and papers of someone, this 
letter comes -- is addressed to someone and we have no idea who he is even. 
But, I know he was a pilot and people throughout the course of the strike, 
obviously knowing of our interest and have tried to educate us as much as we 
could do of what was going on inside the company, as we had a legitimate 
interest in this strike and so we had reason to believe, and we believe that 
if the company spreads before the Board, the actual facts as to how they got 
people to fill these third seat jobs. The Board would properly conclude that 
they may have told these people, they may have used the word "permanent," 
eleven different times, but by the standards normally employed these men were 
not and have not been permanently replacements of these strikers. 

THE CHAIRMAN: Before we take a break, I was wondering since Mr. Harlan 
claims to be familiar with the revving up arrangement that was done, replace- 
ment procedures emploved. Whether his testimony would be of assistance to us 
in this matter and we would make use of him to get this information. 

MR. GROMFINE: I don't -- I think it's going -- 

THE CHAIRMAN: Do you have any witness of your own? 

MR. GROMFINE: There is no way, I certainly agree that the Board, -- I 


would be perfectly willing for --- to ascertain -- for the Board to ascertain, 
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for all of us to ascertain from Mr. Harlan, everything he knows. He may not 
know everything. There may be things I would think he definitely knows a 
great deal. : 

THE CHAIRMAN: Okay, we will take a break at this time and as at 
2 o'clock. It is now 1 o'clock. 

(Whereupon the hearing in the above-entitled matter was recessed until 
2 o'clock p. m., the same day.) 

-o0o0- 
AFTERNOON SESSION (2 o'clock p. m.) 


THE CHAIRMAN: On the record. 


MR. GROMFINE: I was asking Mr. Harlan in exactly what capacity he said 


he is with? 
MR. HARLAN: I am attorney for Eastern Air Lines. 
MR. GROMFINE: Who serves in the capacity of such official as would be in 
charge of Labor Relations? 
HARLAN: Mr. Ralph Skinner. 
GROMFINE: He is not here? 
HARLAN: No. 
GROMFINE: Does Mr. Skinner have under his jurisdistion in the com- 
pany, records with respect to personnel? : 
MR. HARLAN: I think he has some records peer om peceoneals Other 
records in various departments. 
MR. GROMFINE: Just so we know, Mr. Harlan, what is or is rare available, 
will you identify the position of Mr. West, holds with the company? 
MR. HARLAN: Manager of Labor Research. : 
MR. GROMFINE: All right, Mr. Harian, there came a time when the Flight 


Engineers, at Eastern Air Lines, engaged in a work stoppage, in July, I 


177 


believe it was, 1963. And, would you describe for us as best you know, exactly 


what the company did with particular reference to the third seat job, in 
getting the air line in operation. 
MR. HARLAN: 1962. 
MR. GROMFINE: Did I say 1963? I meant 1962. 
MR. HARLAN: You have the wrong month too, it was June. 
MR. GROMFINE: June, 1962. Starting from the beginning what is the first 
thing you did and so forth? 
MR. HARLAN: Well it would be a little hard to give chronologically. 
Just tell me what you want. Generally -- the company determined it was going 
to ground its Martin 404 fleet, and as a result of that the company had a sub- 
stantial excess in pilots, and it furloughed a large number of junior pilots, 
and hired them back as flight engineers, as the nucleus of the group. We also 
had third pilots on the -- 
MR. GROMFINE: Just stop there, when you get to the third pilots. You 
say they were furloughed, when was this done? 
MR. HARLAN: I would say in August, 1962. 
MR, GROMFINE: August, 1962. And these were men who had been on the 
bottom of the pilots' seniority list, presumably? 
HARLAN: That's right. 
GROMFINE: Is that right or not? 
HARLAN: To the best of my knowledge, I believe that's right. 
GROMFINE: This is in August, 1962, and how many men were involved? 
HARLAN: I don't recall the exact number of men. 
GROMFINE: Would the company records show the exact number? 
HARLAN: I believe it would. 


GROMFINE: Do you have such records with you? 
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MR. HARLAN: No. 
MR. GROMFINE: Now, when these men were furloughed in August, 1962, were 


they permanently furloughed? That is, what was told them? Do you have with 


you the notification that have been given to these furloughed surplus pilots, 


made surplus by the grounding of the Martins? 

MR. HARLAN: I don't have the notification we sent them. I know the sub- 
stance of it. 

MR. GROMFINE: What was that ? 

MR, HARLAN: The substance of it was that we don't need you any more as a 
pilot. We would be glad to give you a job as a flight engineer. : 

MR. GROMFINE: So, they were not furloughed from the company, they were 
transferred. Is that correct? 

MR, HARLAN: No, sir. They were furloughed. They were offered an oppor- 
tunity to take a job as a flight engineer. 

MR, GROMFINE: Do you have a copy of the exact letter that was sent to 
each of these men? 

MR. HARLAN: I don't have it here. 

MR. GROMFINE: Is it in the company records? 

MR, HARLAN: I am sure it is. 

MR. GROMFINE: Presumably, when each of these men were furloughed this 
personnel form, that I referred to this morning, incidentally, I was correct 
was I not in representing to the Board that Eastern entered in each man's file 
a personnel change form, which indicates any form -- any chanve in his status 
in any respect? 

MR. HARLAN: My understanding is that the company does that. 

MR, GROMFINE: Was there entered in the files of each of these men 


furloughed such a form? 


MR. HARLAN: I haven't looked at all these files. I know that was 
supposed to be done. 

MR. GROMFINE: You have none of those files with you? 

MR. HARLAN: No, sir. 

MR. GROMFINE: Now, you say so far as you can recall from the letter that 
was given to these men; they were told, "You are furloughed because we have no 
pilot work for you. You can be re-employed as a flight engineer." Is that 
right? 

MR, HARLAN: That was the gist of it. 

MR. GROMFINE: Now, this would have been in August, 1962, early in 
August or late? 

MR. HARLAN: I don't remember the exact date. 

MR. GROMFINE: You don't know? 

MR. ts No. 

MR. GROMFINE: Do you know whether -- I'm sorry, did I ask you, Mr. 
Harlan, how many men were involved? 

MR. HARLAN: You did. I said I didn't remember the exact number. 

MR. GROMFINE:. Then I assume therefore, you wouldn't remember how many of 
whatever number it was were in fact given jobs as flight engineers? 

MR. HARLAN: It is my recollection nearly all of them took jobs as flight 
engineers. There might have been one or two who did not want it. 

MR. GROMFINE: What happened to those who did not want to? Do you know? 


MR. HARLAN: I am not very positive there were any. There did seem to 


me possibly there could be one or two, who remained on furlough status. 


MR, GROMFINE: Are they still on furlough status? 
MR. HARLAN: < don't think we have anybody on furlough status now. 


MR. GROMFINE: What would have happened to those that didn't take the 
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flight engineers' job, do you mean they were subsequently re-employed as a 
pilot? | 

MR. HARLAN: Might have been. I am sure we have nobody on the furlough 
list now, I can assure you of that. 

MR. GROMFINE: Do you know whether it is true that this group of men who 
were furloughed as pilots, and chose not to come back to work as a flight 
engineer, whether in fact any of them are now working as pilots? 

MR. HARLAN: I have to go back to my original statement. I am not sure 
that there is anybody who refused a job, as a flight engineer. 

MR. GROMFINE: You just don't know? 

MR. HARLAN: I think that's the answer. I am sure there is not more than 
one or two people involved, if there are that many. 

MR, GROMFINE: Now, with respect to these whatever the number is, you say 
you have nothing here which will indicate to the Board, for example, how many 
men exactly were involved. What was done with them, They were told you can 
come back as flight engineers. How was that handled. What were they assigned 
to? 

MR. HARLAN: They were brought back and put in engineerirg school, and 
checked out as flight engineers, as rapidly as could be done and were assigned 
to flights. 

MR. GROMFINE: While they were in flight engineering training school, 
what were they trained for Systems jets -- or both? 

MR. HARLAN: I believe those people were all on the propeller airplanes. 
I think we had enough third pilots to take care of the jets. 

MR. GROMFINE: Can you tell the Board, whether when they were in the 


flight engineers school, they got the same amount of training, as had been the 


practice prior thereto, in the case of Eastern Air Lines, in training newly 


hired flight engineers? 


NR. HARLAN: Well, they came out of school with a lot more training than 
we had for flight engineers prior to that. 

MR. GROMFINE: You mean they spent more time in this school, then -- in 
the flight engineer training school, than you had prior thereto had spent on 
flight engineers, in the flight engineer training school? 

MR. HARLAN: Well these were all qualified pilots, who had already been 
through a flight training course, as pilots and result -- it wasn't necessary 
to duplicate all the training that was received as pilots. 

MR. GROMFINE: Perhaps you misunderstood my question, Mr. Earlan. I am 
not asking you what their total lifetime training in all kinds of jobs, includ- 
ing pilots flight engineers or anything else they might have done, was greater 
than a flight engineer, who was hired as a flight engineer, and sent to your 
flight engineer school. I am asking you whether they spent in their flight 
engineer training school, subsequent to being called back from furlough the 
same amount of time, more time or less time than prior thereto you had spent 
on the flight engineer, that you hired as a flight engineer? 

MR. HARLAN: In the training that is required for flight engineers, all 
of these people came out of school with more than the training, in whatever 
given -- we had ever given any of our flight engineers, prior to that time. 

MR. GROMFINE: Mx. Harlan, would you please answer the question I am 


asking you. Do -- did they spend in terms of days and hours in the flight 


engineer training school, after being called back from this furlough, more 


time, less time, or tue same amount of time than you had previously spent on a 
flight engineer, hired as a flight engineer and sent to your training school? 
MR. WEISS: Mr. Gamser, I can't see that the quality of training has 

anything -- has any significance upon this problem. 


THE CHAIRMAN: I assume that this is going to be connected with 
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qualification of a temporary nature, their duties, however, I think Mr. darlan 
is quite capable of taking care of himself. He is being as responsive as he 
can be, wants to be in this regard. We will let it go. 

MR. HARLAN: Well let me say this, due to the fact that they had a very 
substantial background in flight training, I think the great majority of them 
were not required to remain in school as long the second time, as would have 
been true if we had hired them off the farm, and brought them in and trained 
them as flight engineers. Does that answer it? 

MR. GROMFINE: No, well you are getting closer Mr. Harlan, and I appre- 
ciate your efforts. Prior to the strike, because we are directly: addressing 
ourselves to the question of whether these people that we are aoe using in this 
group, were of the same breed. Because it goes to the question of course, of 
were they permanent replacements for the people you were -- for the strikers 
you were replacing or not prior to this strike you hired a man off the farm. 
Without any prior experience as a flight engineer. First of all, did you hire 
such people, prior to the strike? 

MR. HARLAN: Well we hire a good many people for flight engineers. 


MR. GROMFINE: Did you require that they have a mechanical training? You 


wouldn't hire a man just off the farm, with no experience and no prior air- 


craft experience did you? 

MR. HARLAN: We hired a good many people who were not mechanics, 

MR. GROMFINE: You subsequently required that they become mechanics? 

MR. HARLAN: Weli -- 

MR. GROMFINE: To cut it snort, Mr. Harlan, you required prior to the 
strike did you not in your agreement with the flight engineer union, required 
did it not that the flight engineer, that a flight engineer in your air line, 


had to have an A & E license, did he not? 
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I think that describes it. 
MR. GROMFINE: You had to have a mechanic's license? 
MR. HARLAN: We had a requirement after several years negotiations with 


the union, and the union insisted on it and the resisted it very vigorously, 


finally had a provision which said that the men, by the end of his first year 


as a flight engineer, had to have a mechanics license. 

MR. GROMFINE: So that all of the people who went out on strike, from 
the flight engineers job, who had had more than one year's service, were not 
just off the farm with your flight engineers' school, but they had in addition 
to the flight engineers license, an A&E license, and a good many of them 
still nave. 

MR. HARLAN: A good many of them still didn't have their A & E license. 
There was kind of a grandfather clause, there wasn’t any kind of a grandfather 
clause, no. 

MR. GROMPINE: Did the bulk of the people have them? 

MR. HARLAN: Yes. 

MR. GROMFINE: If a man prior to the strike came to you, with ann A&E 
license, and worked as an aircraft mechanic in a plant before, and had had 
many, many years experience as an aircraft mechanic. He would be sent to your 
flight engineer training school, right? 

MR. HARLAN: Yes. 

MR. GROMFINE: Would he spend less time in that school dependent upon how 
much prior training o. experience he had had as a mechanic? 

MR. HARLAN: No, I think the school was on the assumption that most of 
them had a mechanical background. Are you suggesting they might have cut down 
the amount of school,’ because of his background as a mechanic? 


MR. GROMFINE: Yes. 


I don't recall if there was any allowance made for that. 
MR. GROMFINE: Well in fact its true is it not Mr. Harlan, that they still 
were sent to flight engineering school, whether they had worked one year as a 
mechanic prior to coming to work for you as a flight engineer or worked twenty 


years as a mechanic. Is that true. 


HARLAN: I think the school was set up the same for all of the people 


in with mechanic qualifications. 

GROMFINE: Isn't it a fact that when Eastern Air Lines decided to try 
to resume operations, during the strike that you asked for approval from the 
FAA, of a substantially reduced training program, to qualify pilots in your 
employ as flight engineers? 

MR. HARLAN: No, sir. What we asked for was a substantial increase pro- 
gram, a program which would give a man more training, after he gat out of that 
school, than we ever required for a flight engineer in the Sait: The FAA 
would not approve it. We had to increase the amount of training in order to 
get it approved. The FAA, of course, was very sensitive because we were 
coming out of a strike then, and they wanted to be absolutely gies whatever we 
did was entirely safe and there couldn't be any basis for criticism, of the 
FAA, or the air line, either one. 

MR. GROMFINE: Yes, and when you say substantially increased training, 
you are saying as you did before are you not Mr. Harlan, that the total amount 
of training as an air crew member, if you included his prior pilot training, 
whenever it may have Leen obtained plus this flight engineer training vou have 
given was greater than the flight crew member training, you would have given 
to the flight engineers prior there to. Is that not right? 

MR. HARLAN: I think that's right. The point that you hese to keep in 


mind is that a very large part of the training given a co-pilot when he comes 
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to work for the air line, is exactly the same as what you would give to a man 


who comes to work as a flight engineer. There is no sense in duplicating that 
although we did to a very considerable extent to satisfy the FAA. 

MR. GROMFINE: So that there is no question about it, if you exclude from 
the amount of training that the man obtained in his prior pilot training with 
the company, the amount of time spent in the flight engineer school, was less 
was it not of these men? 

MR. HARLAN: If you exclude that I guess it was less for most of them, 
But I am not sure now, but some of them might have spent as much time. 

MR. GROMFINE: I assume the company records will show what training each 
of these men received, right? 

MR. HARLAN: I am sure of that. 

MR. GROMFINE: I am sure the company records would show what the striking 
flight engineers had obtained by way of flight engineer training, would it not? 

MR, HARLAN: It would show whatever training they got from Eastern Air 
Lines. 

MR. GROMFINE: Yes. And do you have those records here, Mr. Harlan? 

MR. HARLAN: No, we didn't bring them up here. 

keK KE 

MR. HARLAN: We had to prove that and satisfy the FAA. We showed them 
figures which showed a man who came to this school, has substantially more 
training than was required of a flight engineer, who went to the flight 
engineering training s:-hool before. 

THE CHAIRMAN: Once again, let's see how much more information he can 
furnish in the record, and the record shows which information is furnished. 

MR. GROMFINE: Let me state this, I think the proof of how much training 
they have is some documentary training -- proof of what proof they in fact 


got. 
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THE CHAIRMAN: Let the record show no prior request was made on Mr. 
Harlan, to produce any records in that regard for this hearing, regardless 


of the fact you call it relevant. 


MR. GROMFINE: Mr. Gamser, are you suggesting that the proper approach 


for such a hearing would have been to have requested Mr. Harlan to produce 
something at this hearing in advance? 

THE CHAIRMAN: Yes, I think so, yes. 

MR. GROMFINE: Let me tell you this was not done in this instance because 
the only prior time there has been a hearing, that this organization has had 
anything -- had any participation in involving the conduct of an election, was 
the Western Air Lines case. And, the Western Air Lines case, we requested the 
carrier to produce information and the carrier said, "No," and the Board said 
there is no reason to. We have no subpoena powers, And they refused to 
request the carrier to produce any information. 

Now, I have no reason to believe that Mr. Halan is interested in coopera- 
ting with the FEIA, I assume he is ready, willing and able to cooperate with 
the Board. I read the Board's green book, and its annual reports and all of 
the decisions about the purpose and the function of the carrier, to be one in 
which it will -- the carrier is present and able and willing to supply such 
information as the Board may request. I leave it to the Board what it will 
request, but I certainly have no reason to believe by any prior practice of 
the Board, that it was incumbent upon the FEIA, in advance of this hearing to 
know first of all what the Board would consider relevant and to make a request 
upon Mr. Harlan to produce it. I think that to the extent. I am not 
criticizing Mr. Harlan for not having it here, I am not suggesting that he 
necessarily had any reason, any more than any of us may have had to know what 


would become relevant but I hope and trust you are not suggesting that the 
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information will be disregarded by the Board because the FEIA, which is not 
even the moving party in this proceeding, hasn't made a request upon Mr. Harlan 
to produce certain information. 


THE CHAIRMAN: Let's make it very clear what I said to you, because I 


don't think your responses are directed to what I said. I said, no one is 


surprised he doesn't have the information here, because no request was made on 
him for any information in advance. And quite properly, you pointed out per- 
haps that request should be made on the Board, in turn, we would make a request 
of Mr. Harlan, in which he could honor or not honor. We have no subpoena 
power, that is true. In the interest of simplifying this hearing, let me point 
out -- in the interest of expediting this hearing, I would assume that the 
company would adopt a cooperative attitude insofar as it felt it could provide 
adequate and relevant information, it would make it available to help the 

Board in its determination. I say no previous request was made. I don't know 
why you are surprised by the fact that -- the intervening party in a proceeding 
of this kind, not only the moving party, but the intervening party, make known 
the nature of the inquiry which we are going to pursue and request someone 
competent to furnish information for the Board's guidance, be made available. 

A record that he should be made available. I regard that an unusual way to 
proceed. I might be naive, but I regard that as the usual way to proceed. 

MR. WEISS: May I say this, I will make my observation guite brief. The 
issues taken up by Mr. Gromfine are quite unusual for this reason, they were 
accorded an unusual procedural remedy, they were accorded a pre-hearing con- 
ference to express any issues in advance of the hearing. And, there was no 
hesitance on the part’ of Mr. Gromfine, at that pre-hearing conference as to 
what he thought he was going to demonstrate and what he thought the function 
of the company was going to be. And I frankly, am disturbed that -- at the 


thought he thinks we have come here to hear for the first time, his ideas of 
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what are relevant and what the -- his preparations are going to be. I don't 
think that is the way to proceed on 29. 

THE CHAIRMAN: Let's proceed. 

MR, GROMFINE: I want to lay aside for a Gemonts Hes Harlan, the question 
of by virtue of what agreements if any, with any labor organization these sur- 
plus pilots were returned to work, We will come to that later, and jus* hold 
it aside for a moment. You don't know the number of men that were involved in 
this, but presumably, I take it whatever the number was of these surplus pilots 
that you trained and assigned as flight engineers. They were not adequate to 
man the line were they, in the third seat? 

MR. HARLAN: We started up operations, full operations on September 13, 
as I recall without hiring anybody. 

MR. GROMFINE: But, whoever sat in the third seat on September 13, what- 
ever number of the group we have been talking about there were more people in 
the third seat than just this group of men who were furloughed as a result 
of -- we are talking about the Martins, right? 


MR. HARLAN: I said hired in the third pilots -- 


MR. GROMFINE: That's a different group, than this right? Let's talk 


about the third pilots on the jets, by which you mean the men who had served 
as third pilots on the jets, prior to the strike? 

MR. HARLAN: Yes. We had four men, and since we were going ‘to make the 
job of pilot engineer and the function of third pilot and flight iengincer, into 
one job of the pilot engineer, we turned these functions over to the third man. 

MR. GROMFINE: How many of these pilots did you have prior to the strike, 
Mr. Harlan? 


MR. HARLAN: I don't remember. 


GROMFINE: Lo you have any records with you which would show that? 
HARLAN: No. 

GROMFINE: Did you use all of those third pilots as flight engineers? 
HARLAN: We used them all as pilot engineers. 

MR. GROMFINE: I am talking about the job, so we don't get into a hassle 
about labels, we are talking about these people wno are sitting in the third 
seat and we can avoid any hassle as to labels we attach. You needed more than 
the men who had been furloughed by the parking of the Martins, for the third 
seat and we are talking about the men who had been third pilots prior to the 
strike. Were all of those used in third seat jobs? 

MR. HARLAN: As I recall that's true. 

MR. GROMFINE: And what was done with respect to their -- that is were 
they also sent to flight engineer school? 

MR. HARLAN: They were given some additional training at that time, those 
who didn't already have their flight engineers' licenses, were given training 
to get their licenses. 


MR. GROMFINE: Is this training the same training that was given the men 


furloughed from the Martin -- from the parking of the Martin 404's? 


MR. HARLAN: You mean exactly the same training, same school? 
GROMFINE: Yes. 
MR, HARLAN: After all they were going to fly on jets, they would obviously 
be given a Little bit different training. 
MR. GROMFINE: And again, without belaboring the point would it be fair 
to say that the total time that they spent in the flight engineer school train- 


ing for a job, on the third seat of the jet, and holding aside whatever prior 


pilot training they had received was less than the flight engineer time, spent 
in the flight engineer school? 

MR. WEISS: The question did not include Mr. Gromfine, this -- any time 
they spent in flight engineer school: prior to the time they were used in the 
third seat. We excluded previous pilot training school. 

MR. GROMFINE: Let's divide it. You say many of these men had flight 
engineer's licenses, some of them had flight engineer's licenses already, 
right? 

MR. HARLAN: I think some of them did, Yes. 

MR. GROMFINE: Was it a small percentage or a large percentage? 

MR. HARLAN: I don't recall. 

MR. GROMFINE: Could it have been a very few? 

MR. HARLAN: I don't thirk there were many of them that had flight 
engineer's licenses. 

MR, GROMFINE: Those that had flight engineer's licenses, presumably 
spent less time in the training school, than those who did not, right? 

MR. HARLAN: Well, you are saying licensed. Actually, a lot of these 


feldows had taken flight engineer training before they had done their written 


examinations, and something like that. And, they were in a position to qualify 


very rapidly as I recall. Plus, the fact the training they had -- to a very 
considerable extent overlapped the training they needed as a flight engineer, 
on the jets. 

MR. GROMFINE: Wich respect however, again, to those who had no flight 
engineer's license, prior to the time we are now speaking of, did they spend 
less time in flight engineer school than a flight engineer, prior to the 
strike, being trained to work as a flight -- jet flight engineer? 


MR. HARLAN: The flight engineer we had before was on a piston aircraft. 


MR. GROMFINE: And -- 

MR. HARLAN: Now we moved him over to a jet. I think probably for the 
most part again, they got less training on this particular round than they had 
moved into that from a'flight engineer position, on another airplane. But 
again, I go back to the proposition I have already argued adequately, that 
when they came out of this school they had a lot more training than any flight 
engineer would ever have before. 

MR. GROMFINE: Now, when then did this group of pilots, third pilots 
become transferred to flight engineer work? 

MR. HARLAN: These people were never designated as flight engineers, 
these people were -- 

MR. GROMFINE: When did these third pilots get assigned to jobs, in the 
third seat? 

MR. HARLAN: As soon as they could check out. 

MR. GROMFINE: Was it in August or -- 

MR. HARLAN: We started in operation the later part of July. 

MR. GROMFINE: So that this process of using these men began prior to the 


use of the Martin pilots? 


MR. HARLAN: Again, we didn't start a complete jet operation -- that was 


done gradually over the next month and a half. 

MR. GROMFINE: What were these men on the pilot seniority list. Would 
they have been a very high in the middle, obviously I take it they were senior 
to the Martin pilots? 

MR. HARLAN: Yes, these people were pretty high on the seniority list and 
that is one of the reasons why I say that they came out of this school, they 
had far greater qualifications than any flight engineer we had ever had. They 
were not only fully qualified flight engineers, but they were highly qualified 


and extremely experienced pilots. 


MR. GROMFINE: Now, as a matter of fact a large proportion of them were 
actually captains, were they not? 

MR. HARLAN: I suppose a good many of them had air transport rating, if 
that is what you mean. Because we have a practice of giving a ae his air 
training rating, after some period of time which is specified in the contract. 
But I don't think there were very many of them that had seniority as high as a 
captain, at that time. 

MR. GROMFINE: Were there some? 

MR. HARLAN: Because these were people if they had seniority sufficient 
as high as a captain, they would have hardly been a third crew member on a jet. 


These were people who did third pilot jobs on jets. 


MR. GROMFINE: Now incidentally, with respect to these people how did they 


happen to be used? Did they -- were they all from a single block of men, on 
the pilot seniority list? Or, did you just open it up to any of the third 
pilots that wanted to? In other words, did they have a choice in the matter? 
How did it work? 

MR. HARLAN: I don't remember that there was any particular argument 
about it. They all wanted to do it, and it was just as simple as that. 

MR. GROMFINE: Were there any who didn't want to do it? 

MR, HARLAN: I don't recall anybody ever suggesting that. 

MR. GROMFINE: What I am suggesting to you is simply this, were they 
given an opportunity to occupy any other capacity, other than in the third 
seat? 

MR. HARLAN: They weren't furloughed, they were off the payroll because 
we didn't have the operations, but I don't think any opportunity, as such was 
given to them. If anybody had complained I imagine we would have listened to 
his complaint. But, I don't remember anybody ever objecting to having that 


job. It was a pretty good job. 


MR. GROMFINE: I assume that there was some written communication to each 
of these men, advising them of this assignment and advising them what terms 
and conditions they would be working under? 

MR. HARLAN: I think that is true. I don't have that particular communica- 


tion in mind at the moment, but normally if the company assigns a man to a 


school, it gives him some ommunication which says you are hereby assigned to 


school. 

MR. GROMFINE: In so far as you can recall there were -- there was a letter 
or letters, sent to each of these men advising them of this new assignment? 

MR. HARLAN: I am sure they gave them some kind of a record. 

GROMFINE: You don't have it here? 

MR. HARLAN: iio. 

MR. GROMPINE: Then I presume that this personnel action form would simi- 
larly indicate the circumstances under which they went back. Is that right? 

Or under which they were assigned to the third seat? 

MR, HARLAN: I imagine there is something in their files which would show 
what they were told to do, at the time. In fact, you would find this is a 
pretty substantial file, with a good many of these people. Because it goes all 
the way back to their original hiring, back in 1932, whatever it might have 
been. 

MR. GROMFINE: Are you suggesting that these people, that we are now 
speaking of these third pilots, who were assigned to this seat were men with 
relatively high seniority on the pilots list? 

MR. HARLAN: Right. 

MR. GROMFINE: They presumably would be working in the third seat, now, 
was their pay reduced? 


MR, HARLAN: No.’ As third pilot they were paid the same as a co-pilot 
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and all these people were given pay protection in their job. The same pay they 
would have received in the previous job they filled. 

MR. GROMFINE: So that they continued in that state, I am now speaking of 
when they went to work in the third seat, they continued to be paid as -- if I 
understand you correctly, the same pay that they received as third pilot, 
right? 

MR. HARLAN: Right. 

MR, GROMFINE: Which was more than that of the flight engineer, prior to 
the strike, who was sitting in that seat? | 


HARLAN: I believe that's right. 


GROMFINE: Could you indicate to the Board, by how much more? 


HARLAN: No. 

GROMFINE: The records would again, show that would it not? 

HARLAN: The contracts are on file with the Mediation Board. 

GROMFINE: So that at the point at which you are now speaking, which 
brings us taking the two groups together, into some time early is August. You 
had the third seat on the jets being filled by the former third pilots, under 
the circumstances and to the extent you have been able, that you described and 
such piston aircraft as you were at that point being able to operate, being 
operated by the surplus pilots from the former Martins, under the circum- 
stances you described. Right? 

MR. HARLAN: I am not so sure it is so simple as all that. “But we had 
these two groups of people, serving and we were operating all the equipment. 
Now, you said in August. 

MR. GROMFINE: Yes. 

MR. HARLAN: We started operating all the equipment in September. 

MR. GROMFINE: Now, I have a recollection I am just addressing myself to 


these two groups, and we will come to the groups that were later involved. 
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It is my understanding Mr. Harlan, that these pilots we have just been talking 
about were used by Eastern in the third seat, at -- had some further protection 
of pay, other than just the guarantee of their -- in the case of the third 
pilot, of the third pilot pay. There was something which has been labelled as 
"by pass pay." Can you describe what that was? How it was paid? Under what 
circumstances? 

MR, HARLAN: I don't recall we gave anybody any by-pass pay, as such in 
connection with this. 

MR, GROMFINE: What does it refer to? 

MR. HARLAN: By-pass pay? 

MR. GROMFINE: Yes. 

MR. HARLAN: Normally, if you move somebody ahead of someone who has 
higher seniority, the man who has the highest seniority, will get by-pass pay, 
if there is a pay differential. 

MR, GROMFINE: The document which is presently in evidence as FEIA ex- 
hibit number 2, you may remember that letter to a pilot which, who presumably 
falls within one of the others of these groups, since I don't know anything 
about man I don't know which it is. You will recall sir, that so long as or 


when -- it says, so long as or when you are required to exercise the forego 


your exercise of pilot seniority, etcetera, you will be entitled to and receive 


supplemental amounts of pay if and to the extent the total remuneration which 
you would then currently be entitled as a result of a successful pilot bid, 
would be greater than vour remuneration as a student flight engineer or flight 
engineer, as the case may be. What does that mean? 

MR. HARLAN: I -~- 

MR. WEISS: Let me make an observation Mr. Gamser, this is not an objec- 


tion, it is an observation. We are now departing from the pertinent and 
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relevant issues before this Board. These things are before this Boatd, and 
have been before this Board, specific documents for months. They were set out 
in great detail by Mr. Gromfine, affidavits and documentation, verification of 
actions sued in Federal Court. All the responses, they are heavily documented 
with all the affidavits set out and this has all been in the Board's 
possession. 

MR. GROMFINE: I have referred to a letter which has never been before the 
Board. You may search your voluminous files and whatever else is before the 
Board, this is not. 

MR, WEISS: I am not referring to this letter. I am referring to the 
events and the developments and the manner in which this group was handled. 
How this thing started up and has been detailed ina voluminous fashion. 

THE CHAIRMAN: To some extent you are correct, but another gspect of this 
I think is now being adduced for a different purpose. And, it is now being 
adduced for the purpose of going to the question only of eligibility. And not 
to commission or lack of commission practices in violation of the iaw and so 
forth. I think we are confining ourselves to the question of eligibility and 
once more to the question of the tentative nature of the hiring or new type of 
recall, to the new type of work to which these people are recalled. And, that 
is why it is being admitted and why I am sure Mr. Gromfine is questioning 
Mr. Harlan about it. I find so far it is illuminating, but it takes a little 
time to get it in. We have to get it in as we can. 3 

MR. HARLAN: I could say generally, Hr. Gromfine, as I recall that situa- 
tion at that time we were getting ready to start up the sertice tend we had to 
get some people in the various jobs. It was understood that for some period 


of time, this was a common understanding, there was no agreenent that I know 


of, except what may already be in the record that people were going to have to 


197 


stay put for a while. A man who had pilot seniority wasn't going to be bidding 


as a pilot for some time at least, because if they all bid pilot jobs, we 
couldn’t fly the airline. So, some people were willing to take a flight 
engineer job. The furloughees that we talked about came back and took flight 
engineer jobs, and people with flight engineer jobs took pilot engineer jobs 
as the case may be and it was stated that as long as they didn't exercise 
their pilot seniority, in effect ground the airline, they would be given pay 
protection. This is not pass over pay or anything like that, as I see it. 
This is all pay protection for a man willingness to forego certain pilot 
seniority rights he had. 

MR. GROMFINE: If I understand you correctly, Mr. Harlan, such a situation 
could only exist when you spoke of the fact you had these pilots, now of the 
two groups we have discussed this far at least, there was -- were not going to 
be assigned in the third seat. And, you mentioned the fact that of course, if 
they all bid on pilots' jobs, they would ground the air line because there 
would be nobody in the third seat, right? 

MR. HARLAN: Of course, it is a figure of speech actually, if they had 
all bid pilots' jobs, ‘then they would have all been on furlough and there 
wouldn't be any jobs for anybody I suppose. Or, if they all refused to fly as 
flight engineers, this was all voluntary, these people were willing to fly as 
flight engineers, We wanted some element of stability in there for a little 
while, in order to operate. 

MR. GROMFINE: So, I take it that these people had sufficient seniority, 
to have bid for some job other than the third seat. At least some of them did. 
Is that right? 


MR. WEISS: Which people are we talking about, the first or second group? 


MR. GROMFINE: I will ask did any group - did any in either group 


have sufficient seniority, in which to be able to bid a pilot job, at the 


time? 

MR. HARLAN: The people who were on furlough did not have enougn 
seniority for that. Pilot engineer job, which they did have -- 

MR. GROMFINE: So, included in this number of people the second 
group we have now been talking about were pilots which you have: described 
as men of high seniority, and have now further indicated with sufficient 
seniority to have bid a pilot job at the time? 

MR. HARLAN: There is no question any of those people on the jets - 
would have had enough seniority to bid a job on a -- as a pilot on a 
Convair. 

MR. GROMFINE: Precisely. Now, as a matter of fact many of them had 
sufficient seniority, did they not, Hr. Harlan, to have bid captains’ 
jobs, on piston aircraft? 

MR. HARLAN: I haven't checked that. I imagine some of them who 
were third pilots on jets could have been captain on a Convair. I 
imagine that produces less money than a third pilot job on the jets. 

MR. GROMFINE: Now, in order to prevent such of these third pilots, 
now sitting in the third seat from bidding these pilot jobs, to which 
their seniority entitled them, you said something had to be done to 
prevent -- what was actually done to prevent it? 

MR. HARLAN: They were being paid more than they would be! paid 


in any other job, and it was -- 


MR. GROMFINE: Why would you have to do anything to prevent it? 


MR. HARLAN: I didn't say that we did it for the reason of preventing 
it. I don’t know exactly how to say it. It is always possible that a 
man could get himself a run with an Electra, or somethirg like that which 
would be better to his way of taking. Pilots bid for all sorts of 


reasons as you probably know. 


MR. GROMFINE: Yes. 


MR. HARLAN: A man might want a run -- to fly to Chicago, and he 


couldn't fly to Chicago’ on.a jet, so he would go on an Electra. 


MR. GROMFINE: As a matter of fact Mr. Harlan, during the course 
of various proceedings the Air Lines I have been in, I have run across 
men who take substantial cuts- in pay, from a co-pilot job they could 
have had eo their wives would have been able to refer to as -- their 


husbands referred to as a captain. Have you heard such things? 


MR. HARLAN: I don't remember ever hearing that one, but they do 


it for all sorts of reasons. 


MR. GROMFINE: ‘Now, I take it that you started to say well we may 


not have done it exactly for the perpose we did - but you haven't yet 
reached -- Mr. Harlan, what is it you did? What did you do? Were 


they frozen in the third seat? 


MR. HARLAN: No. There never was any freeze, as such that! I know 


MR. GROMFINE: Well, you say as such. You are qualifying it in 
some way these men in either of these two groups, once assigned to a 
third seat under the circumstances you described. Were they free to bid 
the next month, or whenever normally they would be able to? Were they 


free to bid into a pilot's job? 


MR. HARLAN: I don't recall anything that they could - --.'never 
could do it. It was sort of a general understanding we are going to 


fly the air line. These fellows weren't going to do it. And there 


was that little additional furlough that said as long as they didn"t 


use their pilot seniority and bid out of that job, we would pay them 


and give them the pay protection. 


MR. GROMFINE: I see. Then this little frill then is in the 
paragraph that I have been referring to in this letter, FEIA exhibit 
number 2. I understand it to mean that pilots in the two groups that 
we are speaking of were in the situation that they -- in the third 
seat, in which the company guaranteed that if they -- there was a pilot 
vacancy to which they were in their seniority entitled them, that they 
did not bid it. The company would pay them the difference. Strike 
that last question. If I understand the import of this last paragraph 
the pilots in either of these two groups, we were speaking of having 


been assigned to the third seat, the letter suggests that when you are 


required to forego, your exercise of pilot seniority, you will be paid 


whatever you lost thereby. It means just that, doesn't it? 


MR. HARLAN: Were you reading it? 


MR. GROMFINE: I was reading it verbatim. "So long as or when you 
are required to forego your exercise of pilot seniority, either by 
reason of being a student flight engineer or being assigned as a flight 


engineer, you will be entitled to receive the supplemental pay.” 


MR. HARLAN: I think that reflects it. It is my understanding that 
at least for a substantial period of time, they were not going to exercise 


their whim - to bid for varicus jobs which they might have bid. 


MR. GROMFINE: Well as a matter of fact, the letter says, "When you 
are required to forego your exercise," doesn't it suggest the company 


assumed it had the right to require them to forego it‘ 


MR. HARLAN: The company has always assumed it has a right to 
operate the air line. In fact, when we took this particular position, 


we felt that we had the right to do that. Whether it is right or not, 


the reason for stating that that if some man, did arbitrarily say he 


was not going to fly in the third seat, we maybe might have required him 


to do it. 


MR. GROMFINE: To come back to an earlier question, if these third 
pilots -- when you decided you wanted to get the jets in the air, if they 
had refused to take the third seat assignment, what did you say the 


alternatives were, if any? 


HARLAN: Which group now? 

GROMFINE: The third pilots? 

HARLAN: I don't think we considered the alternatives. There was no 
argument about it at all, at the time, as I recall. 

MR. GROMFINE: I take it clearly, with respect to the first group, the 
men parked from the Martins, resulting from the furlough, they were the junior 
men? 

MR. HARLAN: Yes. 

MR. GROMFINE: So the alternative given to them, in sitting in the 
seat, was sitting in the third seat or there is no other job? 

HARLAN: That is exactly right. 

GROMFINE: They also got however, this supplemental guarantee? 
HARLAN: No, sir. 

GROMFINE: They did not? 

HARLAN: No. 


GROMFINE: On what basis was the distinction made? 


HARLAN: The only job available for them at the time was the job as 


a third crew member and they were paid flight engineer pay. That's all they 
received. 

MR. GROMFINE: Now, Mr. darlan, I assume here again, that che company has 
in its records what are known as bid awards, are they not? Is there such a 
document, as a bid award? 

MR, HARLAN: It is sometimes called that. 

MR. GROMFINE: With that I don't mean -- obviously I asare want to play 
games with words, and if you don't know what I am speaking about I am sure 
you will candidly say so. And, if you do we won't argue about words. This 


air line in its operations, once it decided to try to begin operations, during 
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the strike followed the practice of issuing the bid award from which any of us 
who knew how to read the bid award would be able to ascertain at any given bid, 
what -- would we not that here is Mr. John Doakes, a former third pilot, now 
sitting in the third seat. Under the circumstances his files would show he is 
sitting there. And that at this particular momeat this Mr. John Doakes would 
have been entitled to bid pilots jobs, X, Y, Z and so forth. Couldn't we 
ascertain that from the bid awards? 

MR. HARLAN: Yes, I think you probably could. Of course the fact he 
could have bid on another job, doesn't mean that he would have. 

MR. GROMFINE: Yes. We are trying to find out what the facts are and what 
the records that are available. Bringing us then -- well before we come to 
that strike that. The arrangements by which you got these two groups of pilots 
into the third seat, you have said would be the specific terms of the arrange- 
ments, so far as the individual and the company is concerned, would be revealed 
by his personnel file, which would show the actual correspondence in the per- 
sonnel records which would have been -- were these arrangements all individual 
or were the arrangements that were made pursuant to some agreement with some 
labor organization? 

MR. HALAN: These were all -- 


MR. GROMFINE: I'don't want to open, I am not addressing myself to the 


question of whether the agreements were legal or not. I am addressing myself 


to the fact that in determining whether or not these men were permanent or 
temporary, we must examine not only the individual arrangements, the collective 
bargaining arrangements, these individual arrangements had to be consistent 
with -- so I ask you whether there were any collective bargaining arrangements, 
that determined how these two groups of people got back -- go into the third 


seat and wnat their rights and responsibilities were? 
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MR. HARLAN: Well these were things that the company did and designated -- 
You already know how we got the furloughees -- how we furloughed them and 
offered them a job back. There wasn't any agreement with any union, that we 
were going to do that. That was something we did. 

MR. GROMFINE: Let's take one at a time. Those furloughees, I am sure 
you said there was no -- you did not take them back you say, pursuant to any 
agreement with the union. But, are you suggesting that what happened to them 
and the circumstances under which they worked in the third seat, ‘and what their 
rights and what your obligations were was in no way governed by day agreement 
with the union. 

MR. HARLAN: I don't care to get into a big legal argument about this. 

We have taken the position, as you probably know that the Riceaman with the 
FEIA, expired. The old one. And, we put some terms into effect, continued 
some of those old terms and additions to what they were before. We changed 
others in accordance with law, as we understood it, and the court agreed with 


it. 


THE CHAIRMAN: I think Mr. Gromfine is suggesting the agreement had to be 


reached with another labor organization, rather than the lack of consideration 
of the terms -- are you suggesting some agreement other than the: FEIA? 

MR. HARLAN: The answer is no. 

MR. GROMFINE: Yes. 

MR. HARLAN: The answer is no. 

MR. GROMFINE: You are saying that these two groups of pilots came back 
to work, in the third seat following the strike and that the terms and condi- 
tions under which they worked in that third seat was a matter of! individual 
contract, between you, and the individuals and not determined in any way by an 


agreement with any labor organization? 
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MR. HARLAN: Mr. Gromfine, a while ago you asked me about two groups of 
people, and I stopped to tell you. I started to tell you about -- I started 
to tell you about one, I started to tell you about the other and you cut me 
off and said. 

MR. GROMFINE: I am addressing myself to the first one. With respect to 
the first one, the furloughed Martin pilots, these are men who had been on the 
pilot seniority list before the strike. They were furloughed when the Martins 
were parked and they are now being called back to -- from furlough, to fill the 
third seat. Are you saying that their terms and conditions of employment, in 
the third seat, were in no way effected by a collective bargaining agreement? 
With any union? 

MR. HARLAN: I started to explain it before, and you apparently were not 
satisfied with that answer. Do you mean with any union, other than FEIA? 

MR. GROMFINE: You had said you regarded the FEIA agreement as having 
terminated or -- 

MR. HARLAN: I said some of those terms and conditions remained, continued 
in effect because we left them in effect. And as changed those stayed in 


effect and those applied to all those people who were pilots and came back as 


flight engineers. They are not subject to the ALPA contract, if that's what 


you are criving at. 

MR. GROMFINE: By the ALPA contract, you mean the basic labor agreement 
then in effect with ALPA and the company? 

MR. HARLAN: Any other agreement. 

MR. GROMFINE: The terms and conditions of employment were in no way deter- 
mined by any memoranda or exchange of correspondence between the airline 
pilots association and the company? 

MR. HARLAN: No, sir. 


MR. GROMFINE: No? 


MR. HARLAN: They were not. 

MR. GROMFINE: Were those men we are still speaking of the first group of 
the Martins, were they -- they continued to retain their seniority, on the 
pilot seniority list? 

MR. HARLAN: Of course. 

MR. GROMFINE: And do I understand you to be testifying Mr. Harlan, that 
the air line pilots association did nothing by way of peucide: antedine into 
any agreement with you, with respect to the circumstances indée which these 
men from the Martin group, were to be -- would be working in the third seat 
and what their future rights were? 


MR, HARLAN: What you are driving at -- there are so many legal implica- 


tions I am not sure I can just brush it all off, directly. You are of course, 


aware of three agreements we entered into with the ALPA, in the Summer, 1962. 


They furnished the basis of a law suit where they tried to claim that we were 


violating the law and of course, the courts said, "You are wrong.” 


Now, there 
is three agreements and they had something to do with training. They cer- 
tainly affected the rights of these people, who took the third seat position 
because it did provide the pay protection for them in their position. And, 
that was the basis on which we did that -- if they had seniority rights, as 
pilots which they were expected to forego, to a certain degree and they were 
being compensated for the pilot rights. I was trying to Sucuee pace question 
as to the furloughees. And the way that the company regards those people was 
they were furloughed as pilots, hired back as flight engineers, As far as we 
were concerned they were subject only to the terms and Semdscions applicable 
to flight engineers. Same terms and conditions as applied to the 103 fellows 


that came back. 


MR. WEISS: The 103, being the flight engineers. 


207 


MR. HARLAN: The 103 flight engineers that returned when we resumed 
operations. 

MR. GROMFINE: Do I understand that you are now saying that included in 
the three agreements that you referred to with ALPA, were provisions affecting 
in some way the rights of the men who were furloughed -- the pilots who were 
furloughed with the parking of the Martins. 


MR. HARLAN: I wouldn't waat to say without looking at them again, they 


didn't have any relationship to those people, they possibly did, You are 


asking me now, about agreements I haven't looked at since the last time we 
appeared across the table from each other in Court. That was some time ago. 
Basically the philosophy we had with respect to the furloughees was that they 
were flight engineers and were subject to flight engineers’ terms and 
conditions. 

MR. GROMFINE: By which you mean you paid them the same as you would or 
paid the flight engineers? 

MR. HARLAN: Yes. And the terms and conditions that applied to the 
other 103. 

MR. GROMFINE: But, for instance if you don't remember the specific de- 
tails, did any of these three agreements with ALPA, determine the conditions 
under which these men furloughed from the Martins, now sitting in the third 
seat would have had the right to bid for a pilot job, vacancies? 

MR. HARLAN: I don't remember it now. 

MR. GROMFINE: For instance, let me ask you a different question, which 
perhaps you do remember. Was there a possibility of -- at this point, and we 
are speaking of early August, that the company might have to go outside and 
hire some new pilots? 


MR. HARLAN: What time are you talking about? 


MR. GROMFINE: August? 

MR, HARLAN: Well there is always the possibility; but my recollection of 
the company at that time the company did not expect to at any time in the near 
future. 

MR. GROMFINE: You mean on a given day, as far you can remember they in 
fact subsequently hired pilots, did they not? 

MR. HARLAN: No doubt that's true. But as of that time, the company did 


not expect them to. 


MR. GROMFINE: Now visualize this group from the bottom of the pilot 


seniority list. Furloughed as a result of the parking of the Martins, now 
sitting in the third seat, does and consider the possibility as these men sat 
in the third seat that they would say, "Well, I may be from the bottom of the 
list now, but if the company hires some pilots next week, next month, or two 
months from now, I will no longer be on the bottom of the list. Something has 
got to be done to make sure that I am not sitting in the third seat getting 
this company pay that they paid the 103, while a junior man is working as a 
pilot. That problem existed did it not? 

MR, HARLAN: It didn't exist then in the mind of anybody I knew of but it 
theoretically is possible. If the company did hire pilots it became a fact. 

MR. GROMFINE: It was a theoretical possibility you say, from the begin- 
ning and do you remember whether the three agreements with ALPA covered the 
situation as to what would happen with these men? 

MR. HARLAN: It may be true. That is one reason why I am not too clear 
about it because we weren't thinking about those men at all, at the time of 
that agreement because there no concept there would ever be anette except 
the most junior people on the pilot seniority. 

MR. GROMFINE: But there came a time you say, when you did hire addi- 


tional pilots? 


MR, HARLAN: That's right. 


MR. GROMFINE: Now, again, we are speaking of the first group of men fur- 


loughed from the Martins, so that there came a time, sometime prior to today, 
when the company hired additional pilots. Are those men who were furloughed 
from the Martins, still sitting in the third seat? 

MR. HARLAN: I think most of them are. 

MR. GROMFINE: Yes, they are no longer the most junior people on the 
pilots seniority list, right? 

MR, HARLAN: That's right. 

MR. GROMFINE: And what is their status now, vis-a-vis the junior pilots 
on the seniority list who are working as pilots, while they still sit now in 
the third seat? 

MR. HARLAN: For the first part they are better off where they are if 
that's what you are getting at because if they were co-pilots on a Convair they 
would be getting less money. 

MR. GROMFINE: I am not interested in evaluating whether they are happy, or 
richer. What are their rights? Vis-a-vis, the men -- what are their rights 
to pilot jobs? 

MR, HARLAN: I guess you can be more specific than that. 

GROMFINE: Can they bid for a pilot job at will? 

MR. HARLAN: They have pilot seniority. I would think that -- sure they 
can bid whenever they want to. If they can get the job, I don’t know that. 

MR. GROMFINE: Why wouldn't they be able to get the job? 

MR. HARLAN: It depends whether they are bidding for a job they have 
enough seniority for.’ Whether they are at the place where the flying they 
want to do is at. There are a lot of things. 


MR. GROMFINE: Was there a subsequent agreement made with ALPA to 


determine what these rights are or is this so far as you know, covered by the 
original three agreement s? 

MR. HARLAN: I don't recall having anything to do with these people, as 
such. If you have something in mind, tell me about it. 

MR. GROMFINE: I do not profess to be cognizant of any or all agreements 
that have been entered into between Eastern and ALPA, I ask you whether there 
were any subsequent agreements? 

MR. HARLAN: Yes, well if I expected to be cross examined on this subject 
today, I would have tried to brush up on it. The truth is there is no clue, 
in anything said in the pre-hearing conference, any of this was coming up. 

THE CHAIRMAN: May I make with one -- with regard to possible size of 
this group of Martin co-pilots, was it more than 50 and less than 100? 

MR. HARLAN: I am sure it is more than either of those figures. 

THE CHAIRMAN: Is it more than 200? 

MR. HARLAN: Yes. 

THE CHAIRMAN: Less than 300? 

MR, HARLAN: When you get up into that area, that’s when I have to -- 

THE CHAIRMAN: It is over 200? 

MR. HARLAN: I am positive of that. 

THE CHAIRMAN: 2502 I am just trying to grasp this. I know the figure 
103, everybody seems to know that. 

MR. WEISS: JI can volunteer the figure is near 275. 

THE CHAIRMAN: All right, 275. 

Can you volunteer a figure on those jet pilots? Third pilots? 

MR. WEISS: No, I don't know, 

THE CHAIRMAN: How about you? 


MR. HARLAN: No, I just don't remember. 
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MR. WEISS: I am just giving you my best estimate. I think it. is in 
the area of that. 

THE CHAIRMAN: All right. 

We will take a five minute recess. 

(A short recess was taken.) 

THE CHAIRMAN: On the record. 

MR. GROMFINE: I believe you testified earlier Mr. Harlan, that again, 
with respect to this first group which has been stated as approximately 275, 
that the Martin 404's furloughed. Since they were at the bottom of the list 


at the time that they went over to the third seat they got none of this 


pay guarantee, in the event that they should be denied a pilot bid. And 


the time came later, as you have described when pilots were hired. Obviously 
therefore, with lower seniority than they had. Were they then guaranteed 
this shall we call it by-pass pay? 

MR. HARLAN: I think they received pay protection as junior people were 
brought in under them. 

MR. GROMFINE: This has been with the agreement with ALPA? 

MR. HARLAN: It may be as you say, the earlier agreement carried over. 
I don't know. I am not too clear how that came about. 

MR. GROMFINE: Now, you had earlier said in describing the contract re- 
lationship that existed between the company and ALPA, with respect to the 
first group, the Martin furloughted men, that the situation was different 
with respect to the third pilots who were assigned to the third seat. Would 
you tell us in what way the contract relationship, the extent to which the 
rights of these men were established by contract, was different? 

MR. WEISS: Mr. Gamser, I want to refer an observation and not an 
objection, to the Board. That even though they were introduced for a 
different purpose, all of these facts and every fact Mr. Gromfine could 
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possibly exhume, was exhumed and is a matter of record before this Board. 


The agreements, the construction of the agreements, depositions of the 


various parties. And I suggest to you it did not make any difference -- the 


facts don't alter themselves. The relationship has been established and 
has been before this Board, for months, 

THE CHAIRMAN: Let me ask Mr. Gromfine, in deference to Mr. Harlan, 
regarding acts and circumstances immediately surrounding the resumption of 
full schedule, in June, July and August, 1962, and I don't know how much 
of that information would be particularly helpful to us in February, 1964, 
But, I do think most helpful to us would be information with regard to how 
things have been handled say over the past three or four months, on the fiow 
of employees in and out of the rank of the third seat occupants and who they 
are. Where they come from? If this by-pass bill still exists. Are you 
going to come to that? 

MR. GROMFINE: We will get to that, yes. 

THE CHAIRMAN: I think that this is the type of thing which would be 
of some interest to us, practice in the past and present recent past and 
presnet, wrich would -- with regard to the recent occupancy of that seat. 
The permanency of that group presently filling that seat. 

MR. GROMFINE: Well Mr. Gamser, not quite, for this reason. Again, you 
will remember that we take the position as one of the elements that we rely 
upon in contending that the strikers and not the replacements, are entitled 
to vote. Is the fact that we take the position that there came a time when 
they requested reinstatement. When they in fact had not been permanently re- 
placed. That request for reinstatement came along, not much long ago than 
the period you are talking about. It is important therefore, to for the 


Board, to ascertain whether as of that point these people had been permanently 
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replaced. All I am asking Mr Harlan, now, is not -- the terms of the agree- 
ments, presumably he doesn't have them, but to the extent that the rights and 
-- of the people then assigned to the third seat, the airline got into 
operation, is determined -- as determined by collective bargaining agreements, 
signed with ALPA. It is pertinent to the question of whether they were or were 
not permanent replacements. Because the agreements may have very easily 
determined one way or the other a large part of that question. 

THE CHAIRMAN: I may have understood but I was suggesting Mr. Gromfine, 
that the history of their employment up to the present time, might very well 
reflect any existing agreements or previous agreements, because the employ- 
ment history with the initial outgrowth has been the result of such agreement. 
So, you can even through inference find the existence of such agreements by 
giving us that history and I say that history would be helpful and of interest. 

MR. WEISS: May I comment for a moment? 

THE CHAIRMAN: Yes. 

MR. WEISS: I want to comment on your previous comment, your previous 
suggestion of line of inquiry, that what happened -- has happened in the 
past three or four months it seems to me is highly significant. And I want 
to suggest this for a somewhat different reason than what Mr. Gromfine, is 
suggesting. There will never be an arrangement in the cockpit of an air line, 
or an airplane which will sensibly incorporate permancence in the sense that 
the men never has the opportunity to move from one seat to the other. Not 
an airline which has adopted the philosophy say of the Feinsinger report or 


incorporated its changes Eastern has or any similar. air line. So just as 


you observed much earlier today, there is on the railroads a flow-between 


let's say the engineer and the firemen, but there for reasons have to do 


with oft times for furlough and lay off. In the air line business, in the 


cockpit, you have a much ‘ied Standi leant reason bearing upon this problem. 
And, that is entirely apart from furlough or lay off. You do have and you 

are encouraged to have a flow in the cockpit, for reasons of utilization 

and qualification. Now, I suggest to you it is precisely that kind of problem 
which for purposes of eligibility being dealt with when we have a preponderance 
test. And I suggest also that we get into an exploration of quote, 
"permanency," we are going way back we are getting into an exploration which 
in this proceeding and misleading and which has no real palctece: This 

Board has indicated what it is interested in the past decisions and that is, 
what is a man tied to? Where do his interest lie? And, it is not diluted 

in any way by the fact that he may have in some time in the past held a 
different job and he may in the future, indeed hold a different job. 

I am just going to go one step further, and point out to you what the 
real position is being argued to you, of Mr. Gromfine. The letter of 
January 21, to the Mediator. January 21, 1964. That you will recall that 
was inviting the parties to state their positions. And in that position, 
a letter signed by Mr. Robertson, most of the letter is devoted to the Board 
should not go forward in these proceedings until late violations are dealt 
with on the remaining question as to who is entitled to vote. I said to 
you earlier that everything that Mr. Gromfine, argued really cones back to 
the unfair labor practice charge. And we find it here, Mr. Robertson, said 
in his letter citing th: Jones and Laughlin case, and in that siiaecetivn you 
will also recall that we haveasserted and are prepared to demonstrate that 
months ago, all of the strikers requested reinstatment and were denied re- 


instatement and discharged at a time when they had2°t in fact been permanently 


replaced so that they are entitled to reinstatement as unlawfully discharged 
strikers. Even were it to be found contrary to our position, the strike was 
not an unfair labor practice strike in its inception, and the only signi- 
ficance I suggest to you again, of what's being developed here is an effort 
however indirectly to get back into this unfair labor practice business. 

THE CHAIRMAN: I think I understand you on that. I don't have a problem 
with that. Mr. Weiss, I think we understand each other with regard to this 
question, this matter before us this eligibility and specifically at this 
moment permanency and that status of the present occupant of the third seat. 
That's all I address myself to. 

MR. GROMFINE: In that connection there is no way that I have ever seen 
that any agency faced with an investigation of that question, has been able 
to ascertain whether a present incumbent is in fact a permanent employee, 


without being able to trace how he came to where he is at this moment. 


That's what I am directing myself to now. There is no question as Mr. Weiss 


says that I fully recognize that the Mediation Board has refused to consider 
the unfair labor practices and I am not -- 

THE CHAIRMAN: Maybe I think this inquiry is more fruitful than it is 
going to turn out. I have gathered from what you have said this afternoon 
that some 400 or more present incumbent of the third seat, taking 103, 
plus 275, plus a certain numper of jet co-pilots and I think there is over 
400 or 600, that we are talking about places of people who have been in that 
seat for a period exceeding 18 to 20 months, or pretty close to that period 
of time. And so, with the preponderance test I think we have reasonable 
periods of time to look at. We don't question with regard to their future 
status, as to their future status and which I think you are getting to, change 


of representative or a certified representative that these people will 
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disappear and new faces will occupy those seats. That is the point you are 
making. And they will go back to being pilots -- this is -- when the green 
light is given. This is speculative. I don't know how previous history or 
agreements will throw any light on that possibility or absent such a 
possibility, I really don't -- if you can, and this is the point you are 
going to, I don't know how we are going to get there. 

MR. GROMFINE: No. Let us imagine for instance to illustrate our point, 
I think in simpler terms. A carrier, or an employer in any other industry 
is faced with a strike in the A, of his plant. He can't operate that plant 
without the rest of the plant, without Department A, functioning. There 
happens to be in department B, a lot of men on furlough. The men in depart~ 
ment B, in my hypothetical case have no interest really in working in depart- 
ment A. They are not department A, men. But, the management comes to them 
and says, "Look, help us get back in operation, we will protect you. We 
know that you make a -- so much more money, in department B. We know you 
really don't want to work permanently in department A, but we have got to 
beat this strike. We got to get back into operation. Come to work 
temporarily, in department A. Once the strike is resolved in one way or 
another you will be taken care of, But we want you to know that you work 


in department A, only as long as the circumstances of the strike and anything 


else may require it. As soon as you can get out of there, we will put you 


back in department B. Now, I am not saying -- I am not suggesting in all 
respects that's this case, although I think there are tremendous, similarities. 
MR. HARLAN: I will testify right now there isn't any such thing. 
MR. GROMFINE: The Board will look at it -- at the facts that are 
disclosed and say, that these people if an election were to be held during 


the economic strike, and the Board therefore, had to determine between as 
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to whether the replacements can vote, therefore had to determine whether 
they were permanent or not permanent replacements. Under the circumstances 
of this case, they were not permanent replacements, there was never any 


intention that these people would continue in the third seat job, and it 


wouldn't make any difference if the election is held two years after the 


strike, if in fact the strike would be still then current. Because the Board, 
doesn't have to guess on the question of voting eligibility. The Board, 
doesn't have to look into a crystal ball and say, and answer the question in 
fact are these men now sitting in the third seat going to be there permanently 
in the future. That is not the question. They may fall, anybody can predict 
turn out to be there forever. They may in resolution of the strike be out of 
there tomorrow afternoon. All the Board can determine if it is going to apply 
the rule, as I believe it must tha: only permanent replacements are entitled 
to vote, is to determine whether these men when hired and up to the time of 
the election, have they been really permanent replacements or are they people 
who have been called on another job, as a temporary replacement no different 
than a man hired off the street and told the strike may last five years, and 
as long as it lasts you are here and when it is over you are out. 

THE CHAIRMAN: Your example is a very interesting one, but I have to 
remind you Mr. Gromfine, that the burden of proving agreement to once more 
transfer those people out of the seat, to their former occupation and an 
understanding to that effect would fall upon you, the burden of proving 
this thing would fall upon you. And, if it is forthcoming that would 
certainly be a consideration as to permanency of the replacement status. 

But, I don’t know how this line of inquiry is going to help us get to that. 

MR. GROMFINE: Well the burden of proof, Mr. Gamser, -- 


THE CHAIRMAN: I can't put it on him and I can't put it on hin. 
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MR. GROMFINE: Of course, you can’t put it on him, Mr. Harlan, is not 
a party. The statute specifically provides in section 29 investigation, 


the carrier shall not be invited but that the carrier shall produce such 


information as the Board shall require in the interest in meking a full and 


fair investigation in the 4th Circuit I believe it was, I don't have the 
citation right here, but I can easily ascertain it in the Virginia Railway 
case. One of the first Virginia Railway cases, not the one that went to 
the Supreme Court. A different one, ruled specifically that the ‘shall was 
not put in there by accident. The carrier, is obligated by the statute to 
provide to the Board, such factual information as the Board may require. 

THE CHAIRMAN: Excuse me, this has been subject of litigation and 
subject to Board discussion, as to the limits permissable. Limits of the 
inquiry, nature of the inquiry -- material we could request from the carrier. 
We have always felt the carrier was obligated to render current payroll 
records and for certain people to do it and also for the carrier to furnish 
certain numbers, we might need for purposes of identification. But, I think 
it hasn't gone much further than that. We have never had to. The Alabama 
Dock case, is still being litigated presently. They said first you are 
going to have to find jurisdiction and secondly, we don't even know as the 
Federal Court done in Alabama, don't even know if you are entitled to the pay- 
rolls. New matter of litigation. Where jurisdiction may be in question, and 
we just had the unfortunate experience on the West Coast, in a small air 
line, where they are saying they won't give us anything. The U.S. Attorny 
on this thing he doesn't think we are entitled to this, anything. He 
doesn't want to issue a complaint to these people So, I don't know where 
we stand in this matter of people obligations towards. I ama little 


confused. I read the Virginia Case and I thought some people read them a 
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little differently than I do. But here we go, I think there is some limits 
on our powers. The burden of proof still regardless of source of information. 
I think sits right in that chair. 

MR. GROMFINE: Well, I don't deny or make the claim that the people are 
not permanently replaced. We can't just sit down and say to the Board 
therefore, take it upon yourselves to go investigate. I agree that we have 
to direct the Board to the areas that we will indicate what it is, but you 
understand of course, that inherently a determination of this question 
requires company records, which. we cannot ourselves obtain. We have no 
power to go to a court in this proceeding and get a subpoena. 

THE CHAIRMAN: Can you suggest specifically what records you have in 
mind? Which they are? We may find no difficulty with the records. I hope 
we won't. 

MR. GROMFINE: Perhaps not. The complete investigation of the status 
of the replacements would require such documents as are in their files of 
these people, by virtue of which they have been, they were assigned to the 
third seat and all changes that have occurred since they were in the third 
seat. Indicate that the status has been changed if it has been changed. In 
short, their personnel history since they were assigned to the third seat, 


for all of the people who have been sitting in the third seat since the 


commencement of operations after the strike. That's one, important area. 


Secondly, all of' the bid sheets, the bid awards so we can ascertain 
exactly what it is that these people, sitting in the third seat were entitled 
to under the arrangements that the company has made with them. And so, we 
can see how in fact the work of the third seat job, has been performed by 
the company since the beginning of this strike, until now. We would need 


thirdly, all of the correspondence, agreements and I do not agree with Mr. 


Weiss, that we have in our possession those agreements. We have only those 
three agreements between the company and the ALPA, that were in evidence 


in the original court proceeding. We would need in evidence any and all 


correspondence, memoranda, and agreements between Eastern and ALPA, since the 


Commencement of the strike, that bear in any way upon the status and the rights. 
The company's obligations with respect to the men who have been sitting in 
the third seat. 

Now, I am mentioning those areas as the ones that come immediately to 
hand without knowing some more detail. I don't know if that is necessarily 
in front of you, but that's the kind of things we need. 

MR. HARLAN: Another request for another referral of decision. 

THE CHAIRMAN: When you say such documents as are in the personnel files 
which the assignments were made, I assume we wouldn't necessarily 1200 of 
those, but a few or so. We could take one or two from each group, and that 
would take care of it. Who would know. Would he know? 

MR. GROMFINE: I don't think Mr. Harlan, knows. I don't think Mr. 
Harlan, really knows what is in those files and therefore, whether the 
particular ones that are selected are representative or not representative. 
Whether they are complete, as to what happened to the man, I jane don't know. 
I couldn't in good conscience leave it to Mr. Harlan, is hardly a disinter- 
ested party to pick for me. 

THE CHAIRMAN: I don't think it is such an enormous job, because we are 
not asking -~- 

MR. HARLAN: Some of those files are that thick. 

MR. GROMFINE: The amount of material is not that thick so far as the 
incidents subsequent to the -- 

THE CHAIRMAN: You would have to open the material, open the file and 
find the material you need in there. 
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Let me also mention I have had to look up files many times 
in the past and I found that one personnel, one in operations and another up in 
the accounting department. So you have to look all over the place to find 
these files. I don't think there is any question about strikers, their files 
wouldn't be pertinent to this phase of the inquiry, would it? 

THE CHAIRMAN: The files of the strikers would not be pertinent to 
this phase? 

MR. GROMFINE: No, this phase of the inquiry they are not involved as 
far as the strikers are concerned. Only what happened to them since. 

MR. WEISS: We are being led down a path of so called 
has no bearing upon this case. 

MR. HARLAN: Let me make a point. We now have all the crew members 
that we need to operate our airplanes. This is just an obvious fact. We are 
operating all our airplanes. We got all the people we need, And I suppose 
it is always true, that a fellow who is in a flight engineer job, would like 
to some day be a co-pilot or a captain. I suppose every captain -- -- every 
co-pilot would like to be a captain some day. They all have that ambition 
but I don't think ambition has anything to do with permanency.. The fact is 


that these people are all permanent employees. And if any of these people we 


are talking about some day may decide to move to some other job, that job 


is going to be filled immediately by someone else who is in the group. We 
don't have any vacancies within the group. 

THE CHAIRMAN: Let's turn -- I think someone could very competently 
testify as to how assignments have been made in the third seat, in the 
operation of this airline during this period of twenty months. I don't see 
anything to be gained by having bitter words on a suspicion or semi~suspicion 


or some juggling of awards there has been -- an indication can be drawn from 
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it. Based on the evidence or lack of evidence in here that there’ is some 


sort oi understanding with regard to these bid awards and the temporary 


nature. And the third item now, bid awards, agreements between the company 


and ALPA, relative to this matter, correspondence and memos bearing on the 
status of the third seat occupants. I would say this the existing agreements 
between the parties, bearing on this status of the present third seat 
occupant you are entitled to examine if that would prove that insures the 
temporary nature of its present occupation of that seat. The parties, let's 
examine their documents and make that point. 

MR. GROMFINE: I think there is more than one, 

THE CHAIRMAN: More than one document. 

MR. WEISS: I will answer that right now, and as I have said now up to the 
point where I am tired of hearing myself say it, that this has been in the 
possession of the FEIA, -- 

THE CHAIRMAN: He is talking about additional documents and those not 
in his possession. 

MR. WEISS: These documents, these agreements have been in the possession 
of the FEIA, for months, and in the possession of this Board for months. I 
cannot fabricate, he is asking me to fabricate imaginary documents. They are 
here and he -- if he wants to draw inferences from them, if he did in liti- 
gation let him do so, but they are here. There is nothing anybody can add to 
these documents. They are in the possession of the Board. Now, what more can 
I say to that. 

MR. GROMFINE: What more you can say is not my concern. If someone will 
get on the stand and testify, here are all the agreements, all the letters, 
between the company and ALPA, which affect the question of status of some of 


these people who have been used by the company in the third seat, then -- I 
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don’t intend to harass anybody. I am not willing to say there are no other 
documents, I have anything like all the documents. I don't know, nor am L 
willing to wave it aside. There may very well be some of them I do not have. 
I do not have access to all of the correspondence that may be between the 
company. 

MR. WEISS: I say to you again, and you know it and I know it and it 
has been a matter of statement under oath, and before this Board and has been 
before this Board for months. It is not a matter of speculation. There is 
no use trying to protract this hearing with the pretended lack of information. 

THE CHAIRMAN: Are there documents available in addition to those which 
are before the court, and the hearing on temporary injuntion subsequent ? 

MR. WEISS: There may be in this sense, Mr. Gromfine, has sent corres- 
pondence and I haven't the faintest notion whether in the twenty months of 
employment, whether the parties have written back and forth about one item 
or another, grievances. I don't know anything about that. I don't even 
pretend to know. I don't think that it has any relevance but I say this to 
you, that in such a period of employment in relationship there are bound to be 
squawks and protests and grievances of the normal incidence of employment. 

I am not going to try to be exhaustive or inclusive but I will tell you this 


the pivitol agreements, the things that would be significant in my judgment 


have been before these parties and the Board for a long time. 


THE CHAIRMAN: Mr. Harlan, are you aware of any additional documents, 
correspondence, memoranda, -- 

MR. HARLAN: No, I am not. 

THE CHAIRMAN: Other than those presently available and made available 
and discussed in affidavits and depositions and testimony, that may throw 


light on the status of the occupancy of the third seat vis-a-vis the company 
vis-a-vis ALPA? 
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MR, HARLAN: Of course, I couldn't guarantee what significance Mr. 


Gromfine, might want to place on most anything. We have signed agreements with 


ALPA, since the strike agreement. They are on file with the National Mediation 
Board. There is nothing special about that. He may find something sinister 
about that. I don't know of any agreements which would bear on what I under- 
stand his basis here to be or furnish any support for his thesis. 

THE CHAIRMAN: That is not exactly the question you were aauad. I don’t 
wat you to evaluate, I am just asking you about documents, the existence of 
documents discussing the subject of permanency of the present occupant status. 

MR. HARLAN: I don't know of any agreements like that. 

MR. WEISS: I would like to state formally, that I don't know of any 
other than those before the Board in the litigation and so forth which was 
discussed to my recollection which bears upon the so called permanency or 
lack of permanency. If you want a direct plain answer to your question, I 
have given it. 

MR. GROMFINE: That is of course, very cute. 

MR. WEISS: I don't intend to be cute. I intend to supp.y information 
to the Board. 

MR. GROMFINE: Latch on to the phrase, he says there is no letter, no 
correspondence which discusses or relates to the permanency. That is a matter 
of interpretation. 

MR. WEISS: There is no documents that I know of which bear upon that 
subject. Z 

MR. GROMFINE: All I am interested in is not whether the letters use 
the word "permancence," whether they discuss the subject as such. And 


whether the replacements are to be permanent or not. I think the Board is 
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entitled to have before it, all documents, correspondence before the company 

-- between the company and ALPA, pertaining to the status of the men in the - 
third seat since the inception of the strike. I know for instance, Mr. Gamser, 
that the so called three pivotal agreements that were involved in the original 
litigation were not the only thing before the Board or Courts even at that 
time. This whole process by which these pilots and in the employ of Eastern 
came over to sit in the third seat. My recollection is -- was preceded and 
arrnged before the actual so called three pivotal agreements were signed, as 
evidence by correspondence at that time between Mr. Ruby and Eastern Air Lines, 
as was shown in that litigation. Now, that -- there was a letter even before 
they had any signed formal agreement in which there was a discussion of how 
are we going to get this thing going and those letters themselves in ny 
judgment have an important bearing upon what the company's intention was with 
respect to how permanent these pilots would be in the third seat. 

THE CHAIRMAN: I recall a letter now, that was later merged into an 
agreement and since that agreement covers a situation no longer obtained, I 
don't see where that would be of help to me here any more at this point. 

MR. GROMFINE: I would like to know Mr. Gamser, if there are other 
letters similar -- 

THE CHAIRMAN: I don't know. They say they don't know, so how are we 
going to get to it? 

MR. WEISS: Let me point out something else, after all we are not here 
to play games with anybody. We have bem hearing a lot of talk about pre- 
liminary injunctions, and we have had a few full trials. But the fact of the 


matter is that they have pulled out every possible allegation, every charge 


they could possibly pull out in these two proceedings, but they did something 


beyond that. You now have in front of you an amended complaint in this federal 
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court action which combines the two. With the complaint came en affidavit 
expressly says this is some additional material, some new stuff that came out. 
We didn't know in the old proceedings and lays the whole thing cold presumably, 
because they swear to it. As to wnat this newly found stuff is. And there 

is not the slightest fragment of suggestion that would say to us the 
permanency or lack of permanency, they would be very interested in showing 
that you see. They claim this is an unfair labor practice charge situtation 
because allegedly permanent employee replacement was not permanent therefore, 
they are being held out of service improperly. There is nothing like that. 
The only thing they got is some conversations going back way in June and July, 
and the fact that we filed this application for representation election. Are 
we to sit here and have to listen to suspicion upon suspicion of something 
they don't know but they suspect may exist, At this particular point this 


is nonsense. 


MR. GROMFINE: Are you saying the complaint is now amended does not 


allege that these men were not permanently replaced? 

THE CHAIRMAN: I just wonder if you had depositions taken on this. 

MR. WEISS: No, the FEIA, asked these actions be deferred vatil the CAB 
proceeding is passed upon. We object to that we want to get rid of the 
actions. Finally, the senior judge down there said well I will give you 30 
days, for the filing of depositions. | 

THE CHAIRMAN: Ome again, going back to get a grasp on this and to 
limit the scope so that we can handle it and come up with a meaningful 
determination which we will do in short order, such documents as are in the 
personnel files indicating the circumstances -- that could be handled. Per-~- 
haps we could get someone to give testimony who does assign these seats and 


I think it would be much more meaningful and understmding to us. As to the 
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correspondence, I don't know how I could be helpful to you in this regard. 

I honestly would like to be. In the event that these gentlemen make these 
statements, I assume that everybody else in the company would on the part 

of ALPA, make the similar statement that all documents of this nature are 
already before the Board and have been and ex parte proceedings which we have 
here. I would like to be helpful and you would have to let me know how I 
could be. 

MR. WEISS: I can ‘assure you there are no such documents. 

THE CHAIRMAN: I heard you say that before. 
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CHAIRMAN GAMSER: On the record. 

At the end of yesterday's session we were engaged in a discussion with 
regard to F.E.1.A.'s contention that certain documents, files, memoranda, 
correspondence, and agreements would necessarily have to be made subject to 
their examination for the purpose of establishing a contention raised earlier 
in the proceedings with regard to the pertinency of the assignment of certain 
employees of the company and new hires to fill the positons previously 
occupied by striking flight engineers. 


Now, Mr. Gromfine, I am going to ask you once more to detail the nature 


of the documents and so forth which you make reference to, and to establish 


some grounds for the necessity of further examination of these documents; 
and I would like you to be as exhaustive as you can with regard to the nature 
of your request. 

MR, GROMFINE: As of this time, in the course of this record in which 


this issve was raised, you will recall, and the record will show, that 


interrogation of Mr. Harlan who had the stand was that there has been 


estimated to be approximately 275 men who had been flying as pilocs for 
Eastern Airlines who had been furloughed because of the parking of the Martin 
404's, and who were used by Eastern in the third seat in an effort to get 

the airline in operation during the strike, and that there were ‘ second 
group, the number of which has not been given or estimated for the record, 

of former third pilots when Eastern was operating with a four-man crew who 
were similarly assigned to third seat jobs again as part of the effort to get 
the airline in operation. 

We have not as yet reached with Mr. Harlan what other people, and from 
what other sources, they were derived to fill third seat jobs during this 
strike. So I am able at this point only to address myself to those two 
groups that I just described. 

With respect to those two groups, and while I am not ready = make any 
distinction, I think it is fair to say, particularly with regard to the 
group of what has been estimated to be 275 former pilots, it is the position of . 
the F.E.1.A. that these men were not, when they were assigned to the third 
seat, and have never been, in fact, permanent replacements of the strikers 
by any standard of law or policy that this Board could properly use in 
determining the eligibility of striker replacements to vote. } 

We say that the facts that would establish that, some of which are 
already in the record, those are facts which suggest certainly that this is an 
area that needs serious exploration,such as, for example, the facts already 
in the record which show that pilots have been hired again in a yet undesigned 
number subsequent to these men being assigned to the third seat who, therefore, 
obviously have substantially less seniority and are flying as pilots while 


these poor senior men are assigned to the third seat. 
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Another indication of the problem appears in Flight Engineers No. 2, 
which makes it clear that these pilots, when assigned to the third seat, were 


guaranteed protection against the loss of pay that would result from more 


junior men taking jobs that they otherwise would be entitled to if they were 


not frozen in the third seat. 

We say the record, therefore, already indicates to some degree at least 
the basis for our contention, addressing myself to these 275, that those men 
were all and have been temporarily replacements by any fair standard. 

We say that for the Board to properly evaluate the picture and make a 
fair determination, a complete determination, fair to both parties in this 
proceeding and to the individuals who are involved, the Board should have all 
of the facts. 

The facts as we understand from Mr.Harlan's testimony with respect to 
the employment of all employees, the circumstances under which they are 
employed, the circumstances from which they may move from one assignment to 
another, are all carefully recorded, chronologically recorded, in each man's 
personnel files. 

We believe, therefore, that that personnel file will reveal a sub- 
stantLal amount of information one way or the other as to whether or not these 
people were permanent or temporary replacements, and we believe the facts will 
establish they were temporary replacements, both groups. 

We have, therefore, asked the Board to require of Eastern, in accordance 
with the statutory provision which requires the carrier in a mandatory fashion 
requires the carrier to produce such facts and information as the Board shall 
require, we ask the Board to require Eastern to produce that information. 

We ask that the Board ask for it not because it has any obligation to the 


FEIA or to the striking flight engineers, but because it has an obligation to 
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ascertain all of the facts fully and fairly in making its determination as to 


who is eligible to vote. 

So we ask among other things that the Board require Eastern to make 
available to us in some manner’ mutually convenient to all parties and in any 
manner that will guarantee the confidential character of the information and 
that will assure that no information that may affect any individual gets into 
any place that it can do any individual any harm, that they make the files 
available to us, really to the Board. 

We have undertaken to shortcut the proceeding by ourselves examining 
these files so that the Board does not have to have a hearing in which this 
large number of files are examined in an open hearing. We have undertaken 
ourselves to examine them if they are available to us so as to extricate from 
them those things we think the Board should consider and that should be 
made a part of the record in this proceeding. 

We are certainly willing to have a representative of the Board with us 
as we look at the files to make sure the Board's interests in the matter are 
properly protected, and that all other parties are protected. 

But we think if the Board ignores that information, it secant make a 
proper determination in this matter. We have also asked for the bid awards so 
that relating that informaticn to the files, it can be ascertained just what 
the opportunities were for jobs other than the third seat, and one extent to 
which and under what circumstances the incumbents in the third seat during 
this strike have exercised their right to other work, because here again, 
on the basis of precedence and policy, we think that is a relevant consider- 
ation in determining the permanency or temporary character of the replacements. 

We have asked for all documents, correspondence, memoranda, agreements 


and any other documents entered into or sent between Eastern and ALPA 
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concerning the use of pilots to sit in the third seat during the period of 
this strike in order that the Board can see to what extent the arrangements 
that have been arrived between ALPA and the company have affected the men 
sitting in the third seat because we believe that those arrangements will 
also reveal and substantiate our position as to the temporary character of 
those replacements. 

Now, there is other information obviously that should be in the record. 
What I now will address myself to will probably be revealed in the personnel 


files. But if not, we would add this kind of information to the list of 


information that we believe the company should be required to produce. 


I have reference to grievances and protests, whatever evidence there is 
that there are grievances and protests by any of these incumbent flight 
engineers during the course of the strike, from the time the company put them 
in the third seat to the present time. 

The record already indicates, and we have reason to believe that there 
has been a tremendous wave of complaints; certainly as a minimum by the 275 
group shall we call them, a tremendous amount of protests by them either 
individually or in groups, in which they have complained of the fact that 
they ought not be kept in the third seat while junior people to them are 
flying as pilots. 

Again, on the basis of precedence that we know of in other agencies, 
which have investigated this kind of problem, we contend that that is another 
indication of the temporary character of the replacements during the strike. 

It indicates further support of the proposition that these people have 
involuntarily been assigned to the third seat and do not themselves regard 
their position as permanent, and never have, and want to get out of it as soon 
and as quickly as they can, and these people have no right to vote an election 


confined to a third seat job. 


After all, the basic question is the real association between that 
person and the particular job covered by the bargaining unit on a permanent 
basis, and not just a person filling in to help the airline out during the 
strike. 

There are other kinds of information. Yesterday I asked some specific 
questions of Mr. Harlan with respect to some specific letters and telegrams 
and correspondence that had come to our attention, and I presume he will be 


able to supply us with it, or indicate that he cannot. But the record will 


show yesterday I presume specifically what I asked him to produce in that 


regard. 

In addition there will be certain basic documents that I assume there 
will be no problem with; for example, the seniority list of the gilots through- 
out the period of the strike, with some specific identification on the seniority 
list as to which people at what particular point of time were sitting in the 
third seat and from which group, whether it is the 275 or the former third 
pilots, they came from, so we can identify people by their present and prior 
position on the seniority list. 

CHAIRMAN GAMSER: I am sorry, I did not get that. Are you talking about 
a pilot seniority list? 

MR. GROMFINE: That is what I am coming to. Let me put it this way: 

I think the Board ought to have available to it information which shows witt: 
respect to all of the people who have since the inception of the strike been 
sitting in the third seat from the time Eastern began to resume operations 
during the strike, what people have sat in the third seat, identified on 
whatever seniority list they have appeared on. 

If they have appeared on a separate seniority list, the Board should 


have that list, and we would like to examine it and be able to argue from it. 
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If they have appeared on the same list as people who have been sitting in the 
first and second seats 'so that there is a single list, we would like the 
people identified on such single list to indicate which of the people 

have been sitting in third seats, and to further indicate from what source 
they came, whether they were part of the original 275 group or from whatever 
other source they came. 4s 


, 


We would Like. thee to be shown on lists, not only the current lists, but 


= 


Ze 
if there were changes in the lists over the period since the strike began since 


obviously there must have been, we would like to have that for the whole 
period. 

That is all I can think of at the moment. That arises out of the two 
groups of people that Mr. Harlan has thus far in his testimony indicated were 
used to fill the third seat. 

I cannot address myself to any other kind of information that might be 
called for. When we find out from Mr. Harlan how the rest of the third seat 
jobs, if there were further people used, were filled -- 

CBAIRWAN GAMSER: I was just checking our mediator's report of his 
investigation, payrolls in Miami of the company's offices, discussions which he 
had with representatives of flight engineers in Miami relative to payrolls, 
and payroll lists and so on. 

I believe in regard to your fifth request, basic documents, seniority 
pilots through the period of the strike, and so forth, our mediator has 
thoroughly examined relevant lists of the type you described for periods of 
several nonths and the list of people who are occupying third seats and some- 
times second and first seats down there for the purpose of ascertaining any 
evidence flow and escertaining preponderance check. 

That has been thoroughly done. There has been a very exhaustive analysis 


made of those recores. I see no need to redo that at all. 
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MR. GROMFINE: You understand, of course, -- let me put it this way: 
What the mediator checked in Miami, of course, is not available to us. You 
will also keep in mind so far as I know during all periods that the mediator 
was in Miami we still had pending before the Board yet an undecided request, 
A, that there be no election until -- 


CHAIRMAN GAMSER: I understand that. 


MR. GROMFINE: So that so far as we knew at this particular moment, the 


Board could just as well have decided there would be no election at this time 
at all. Be that as it may, even apart from that, the Board may have all the 
seniority lists, and I would be surprised if it did not. | 

I am saying, if we are going to be able to address ourselves to the 
issue as to the permanency or lack of permanency of these strike replacements, 
then the FEIA ought to have an opportunity to look at those and to be able 
to suggest to the Board what they show or do not show, so that the Board may 
make determinations. | 

CHAIRMAN GAMSER: I suggest the following in the interest of time. I am 
interested in time because of an overrider statuatory mandate & ekpesieionsyy 
handle matters of representations which must be of our consideration 
regardless of necessity, which we are absolutely aware of that this thorough 
investigation was warranted. 

I would suggest that we find out from Mr. Harlan something further with 
regard to the allegations you made yesterday and the document to which you 
drew his attention. : 

If he has any more information to give us about that, and he has so 


testified, I will give you a ruling on some of these various requests. 


kee KEE 


The witness, Mr. W. Glen Harlan testified as follows: 

THE WITNESS: I can say this: I know for sure the personnel files would 
show if any employee was a temporary employee subject to being laid off or 
dismissed at any period of time, and I can assure you that the personnel files 
do not show that any of the present cockpit crew members are temporary 
employees. They are all permanent employees. 

By Mr. Gromfine: 
Q You are injectng a different element. Let us direct ourselves to that. 
How do you know that? 
A Because I checked with the people who are familiar with the files, and 
they tell me that is true. 

Who? 

I talked to Mr. Whatley. 

He last night checked 615 files? 

O£ course he did not. Mr. Whatley is familiar with the files. He knows 
what the procedure is. He also knows, as I know, that all these people were 
hired on a permanent basis. 


MR. GROMFINE: Mr. Gamser, I do not regard this as testimony. 


CHAIRMAN GAMSER: You asked the question. 


MR. GROMFINE: I want the record to show that the answer from Mr. Harlan 
is the most obvious form of hearsay with respect to which I have no opportunity 
to examine Mr. Whatley unless he is here. 

THE WITNESS: If you are not going to believe anything I tell you -- 

By Mr. Gromfine:; 
Q Are you telling me what Mr. Whatley told you, and that is all you can 
testify? I£ I had Mr. Whatley here, I can examine Mr. Whatley to the facts. 


I cannot examine you as to what Mr. Whatley did or did not do. 
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MR. WEISS: The witness also testifies of his own knowledge of these 


people that he was testifying in addition to what he got from what Mr. Whatley 


knew that these people were hired as permanent employees. 

CHAIRMAN GAMSER: He said that. 

THE WITNESS: I added I also knew of my own personal knowledge all of 
these people were hired as permanent employees. 

By Mr. Gromfine: 

Q On what is your personal knowledge based? 
A I have been in very close association with all the executives of the 
company that had to do with the strike and resumption of operations after the 
strike. 
Q Is the last time you looked at the personnel files to ascertain whether 
or not they revealed whether they were on a permanent assignment or a 
temporary assignment? 
A What you are saying, even though they were hired on a permanent basis, 
conceivably the personnel file will show they were temporary? 
Q No, you have told me you have personal knowledge concerning the status 
of these people. I have asked you what is the basis; because it was Mr. Weiss 
who added that you did not just know from what Mr. Whatley told you, but you 
have personal knowledge. 

MR. WEISS: He said that. Let us have the record straight z 

By Mr. Gromfine: 

Q I am now asking, Mr. Harlan, what is the basis for your personal knowledge 
and you said you have general familiarity is that right? 
A Yes sir. 


Q It is not based on the examination of the files of these people, is it? 


A Mr. Gromfine, to my way of thinking it would be silly to go back to the 
personnel file and find out whether people were hired permanently. You know 
perfectly well they were hired permanently. You know that at the time when 
the chief executive says, "Hire permanent replacements," and you know they 
carried out that duty, you would take it for granted the personnel files 
reflect that. 

If you are not going to believe anything like that, then you might 
just as well give up because we are not going to show you the files. 
Q The more you insist that you are not going to show me the files and 
that you are not going to cooperate, the more certain I am how important it is 
for the Board to see the facts, be that as it may. 
A The Board has seen the files. 
Q We are speaking -- 

MR. WEISS: Mr. Gamser, may I make an observation here? I am really of 
the mind I mst tell you this: At one phase of the inquiry, of which we are 
all familiar, the witness had a book in his possession in which nothing was 
written. Only a knave would be permitted to carry around such material. 

But he was unhappy because he could not read it. I am drawing only a 
parallel. 

By Mr. Gromfine: 
Q Now, we are not speaking, of course, Mr. Harlan, to the permanent 


character of an employee as an employee of Eastern Airlines. This is not a 


strike of pilots, co-pilots and third seat occupants. This was a strike of 


third seat occupants, and this is a representation proceeding involving the 
occupants of the third seat and the occupants of the third seat only to which 
we are addressing ourselves. 


If I have in any way misled you, I certainly did not intend to. We are 
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addressing ourselves not to the question of the permanency of Mr. X as an 
employee of Eastern Airlines, but we are addressing ourselves to the 
permanency of Mr. X, from whatever source he originally came from as a 
replacement in the third seat of Mr. Y, who is now on strike. | 

A You did ask me yesterday to find out that, and I undertook to find it out. 
Q What are you speaking of? 

A Whether there would be anything in the personnel file which would show 

he has a temporary assignment as a flight engineer. I have ascertained that 


the personnel files do not show that. 


They show him when he was assigned as a flight engineer. They say he is 


a flight engineer. There is no word permanent or temporary connected with that. 
He is just assigned to that position. 

CHAIRMAN GAMSER: Could I just break in for a moment? Mr. Harlan, when 
you recalled 275 Martin pilots from furlough, and as a result of the 
annunciation of company policy to hire or rehire or recall them permanently 
for new duties, was that in any way, the annunciation of policy, transmitted 
to these people in the form of a letter or statement to them indicating the 
terms of their recall? 

THE WITNESS: Yes, sir. 

CHAIRMAN GAMSER. It was. Can you indentify that particular document or 
the form in which it was done? 

THE WITNESS: That was part of my own work last night, to dig out these 
letters Mr. Gromfine referred to. It may have memorialized in other ways, 
but I think these letters, which I would be glad to read the gist of to you, 
certainly indicate very strongly what they were told. | 

CHAIRMAN GAMSER: Would you be good enough to do that for us? 


MR. GROMFINE: Could we have the letters? 
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CHAIRMAN GAMSER: I doubt if he could get the letters over the telephone. 

MR. GROMFINE: You understand there is one such letter already in 
evidence. We have a letter which indicates permanency. Flight Engineer 
Exhibit No. 22, which is the letter sent, presumably to one of these 275, 
quite clearly is anything for permanency. 

CHAIRMAN GAMSER: That letter will speak for itself. It is in evidence. 

MR. GROMFINE: Looking at the letter, I am not speaking of the gist of 
the letter, I assume whatever letters there are will be made available in 
their complete form. 

CHAIRMAN GAMSER: I assume Mr. Harlan will be able to make copies of the 
letters available. This is the letter of August something? 

THE WITNESS: I see no sense in trying to keep the record open, in trying 
to get the complete copies. I took down in my own shorthand notes what is 
in the letters. 

CHAIRMAN GAMSER: Why do you not tell us? 

THE WITNESS: The letter of August 21, 1962, is captioned, "Resumption 
of Full Operation," addressed to all captains and pilots, and is signed by 
Captain W. C. Springer. 

L have substantially the introductory language. I will read what it is. 


It said, in effect, as you all probably know by now, the substantial number 


of propeller flight engineer jobs remain unfilled as a result of the company's 


request for strikers to return. 

Eastern is determined to start four-engine operations at the earliest 
pessible date. We must train pilots to fly in the third seat in order to 
resume operations beginning September 13. 

That is the gist of the first introductory paragraph. Then I have the 


exact wording of the rest of the letter. 
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"We are acting within contractual provisions in requiring pilots to fill 


these jobs, and the following conditions will apply: 

"1, The company shall have the right to call back the necessary co-pilots 
for the flight engineers for training and flight assignments. The particular 
individuals to be called are to be determined by the company without regard 
to any seniority terms or provisions. 

"2. Once a pilot is assigned and starts on such training, he shall have 
the right to complete such training provided that (except as to the group 
started in training on July 20, 1962) such training shall be scheduled in 
accordance with the needs of the service as determined by the company. 

"3. During the period the pilot is taking such training he ‘shall receive 
school pay where the training is required by the company. 

"4, No pilot seniority position as a pilot shall be adjusted as a result 
of the training for flying outlined herein. 

"S, Expenses while engaged in such training to become a flight engineer 
shall be 55 cents per hour. The company is presently notifying those pilots 
whom we have selected when and where their training will occur. I am sure 
you are aware that a pilot's furlough has taken place in view of our decision 
to sell the Martin fleet. 

"You know such a decision was caused by our long and coociy: avcikes Such 
furlough pilots will also be offered third crew member jobs on propeller 
aircraft to the extent needed, with training at company expense.' 

“Further, beginning September 13, we must utilize all available third 
crew members to the fullest extent possible in order to maintain the operations. 
It is entirely possible that third crew members, when operations begin on 
September 13, will have to be assigned to domiciles other than their present 


domiciles. 


"To the extent practicable the third crew members will be given a choice 
of base assignment. Temporary assignment expenses will be allowed during the 
period of such temporary domicile assignment as identically described in both 
pilot and engineer agreements. 

“pilots selected for training and assigned for third crew member positions 
in connection with resumption of full operations will, when required to aceept 
such an assignment, be entitled to supplementary amounts for refraining from 
exercising their pilot's bid rights if and to the extent total remuneration 
to which they would then be entitled as a result of a successful pilot bid 


would be greater than their remuneration as a flight engineer. 


"Your cooperation during this difficult and trying period means early 


return to work for all employees." 

That was the letter of August 21. Now, the same date we sent a telegram 
which was referred to by Mr. Gromfine, and I have the full text of that. 

This is a telegram to the furloughed pilots. The other one, as you can 
see, was to other pilots. It actually was to all captains and pilots for 
general information for everybody concerned. 

But the telegram of August 21, this one I am going to read, was to the 
furloughed pilots. 

"It is regretted that our long and costly strike has forced certain 
operational decisions and actions which have resulted in your furlough from 
Eastern as a pilot. However, as stated in ny telegram to you --"" I might 
interject there was an earlier telegram that notified them they were 
furloughed effective immediately, and there would be positions as flight 
engineers, and asked if they are interested, in effect. 

It was a very very vaguely worded telegram and this was intended really 


to supplement that and explain the terms and conditions. 
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"However, as stated in my telegram to you, we want an expression from 


you as to whether you are interested in entering training as an Eastern 


flight engineer. Such training would be, of course, at company expense, and 


take place in Miami. 

"your acceptance of a flight engineer's position will not affect your 
position on the pilots’ seniority list. As a flight engineer you will be 
paid and flown as a flight engineer. While in school you will receive 
expenses of 55 cents per hour and while on trips expenses in accordance with 
the flight engineer agreement. 

"The company will pay your moving expenses in the event your flight 
engineer assignment is at a domicile other than your present domicile. You 
may have to remain on a flight engineer assignment even though ce position 
on the pilots' seniority list may entitle you to a co-pilot position. 

"Should this occur, you will be expected to refrain from exercising 
your pilot bid rights and receive instead supplementary payment such that your 
total remmneration will be equal to what you would then currently be entitled 
to as a result of a successful pilot bid. 

"T€ you are willing to accept this offer of a flight engineer position, 
please so indicate by wiring an immediate acceptance, even though you have 
sent a previous one. If you accept, and you are now on military leave, you 
will be placed on the flight engineer seniority list in the proper position 
and placed on leave until you can return to Eastern." 

It is signed by Captain W. C. Springer. 

Then on August 23 this other document -- Mr. Springer sent a further 
memoranda to all captains and pilots. The preliminary part referred back to 
the August 21 letter and telegram I have already read, and in here is the 


text of all of the rest of them. 


"During the ‘period you are in training to become a checked out flight 


engineer, you will be a student flight engineer with Eastern. During this 


student period and while you are in a full-time position as a flight engineer, 
you will be covered by the current standards of the Eastern Airline flight 
engineer's terms and conditions, a copy of which is being furnished you. 

"You, of course, will during this period retain your pilot's seniority. 
So long as, or when you are required to forego your exercise of pilot seniority 
either by reason of being a student flight engineer or by being assigned as 
a flight engineer, you will be entitled to and receive such supplemental 
amounts of pay if and to the extent the total remimeration to which you would 
then currently be entitled as a result of the successful pilot bids would be 
eeencer than your remineration as a student flight engineer or flight engineer 
as the case may be." 

It is signed W. C. Springer. 

By Mr. Gromfine: 

Have you finished with that one? 

Yes. 

MR. GROMFINE: I would ask, Mr. Gamser, that the two documents, I believe 
Mr. Harlan said he was reading the complete text of the telegram, but he did 
not profess to have the complete text of the other two letters, and I think 
that certainly should be in the record. 

By Mr. Gromfine: 

Q Can you tell us, was the letter filed in the personnel files of each 
employee? 
A. I do not know. 

CHAIRMAN GAMSER: Mr. Harlan, will you make those letters available for 


the record and copies for the parties? 
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THE WITNESS: Frankly, Mr. Gamser, I am a little puzzled why os would 
do this. I understood we were going to complete the hearing, and I have read 
the things and went to a lot of trouble to do this. 

I am not a shorthand expert or anything like that. Why would it be 
of any service to Mr. Gromfine to have a copy of this after it is all over. 

CHAIRMAN GAMSER: I am going to ask the parties for briefs, anyways « 
So they might need it for reference in writing those briefs. Even if we 
close the record, the man told me he is not going to have a printed record 
available until Monday in any event. 

See if it would cause any undue delay to furnish this. 

THE WITNESS: I do not see why you want briefs. It seems ee ugh to 
be able to wind this up today. 

(Discussion off the record.) 


By Mr. Gromfine: 


Q From what you have just read as supplemented by the letter, the August 


23 letter which is in the record, it would appear, Mr. Harlan, that all 

of the people that were assigned to the third seat, whether May cane from 
the 275 group or from the other group that we have discussed, the third 
pilots were assured of the supplemental pay in the event that they were 
denied an opportunity to bid on a pilot job while serving in the third 
seat, is that right? 

A That is right. 

Q Do you have a record of what, in fact, the company, what the employees, 
at what periods of time, have received this supplemental pay? 

A I am sure the company has a record of that. 

Q You do not have it here? 


A Of course not. 


CHAIRMAN GASMER: Mr. Harlan, when we talked about 275 and X coming 
off the fourth seat on the jet, I did not get it clearly whether there 
was in addition to those two sources, whether there was an additional num 
ber of seats, third seats occupied by hires from the outside? 

THE WITNESS: No. 

CHAIRMAN GAMSER: ‘You were able to secure all the people you needed 
and have needed to date from people who were previously in the employ 
of Eastern Airlines, and the pilot status of one kind or another? 

THE WITNESS: Not that. What happened was we had a projection at the 
time we resumed operations, resumed full operations on September 13, 
that we could fill all of the positions we were going to need in the 
then foreseeable future with the people, the pilots then on the payroll, 
plus the 103 flight engineers that came back. 

That was our expectation at the time these letters and telegrams were 
sent out. We started operations on September 13 that way. All of the 
jobs were filled by the 103 former flight engineers and pilots who were 
trained. 


Subsequently, because of increased demand on the shuttle -- the 


shuttle and, in fact, all our operations came back faster than anybody 


really expected -- the shuttle operations expanded tremendously immediately 
after the strike or as soon as it started, and we had to increase 
utilization of equipment and so forth on that and on other flights, too. 

For the winter we leased some jets for the winter season, and as 
a result of all that we had to hire some more pilots. We have never 
hired any flight engineers from the outside. We hired a number -of pilots 


from the outside. 


CHAIRMAN GAMSER: Who already had flight engineering training? 


THE WITNESS: In many cases where we could do it, we got pilots with 
flight engineer certificates. Where that was not possible we just took 
pilots. Our primary consideration was to get pilots, and we did not 
train them as flight engineers. 

CHAIRMAN GAMSER: Did you continue to train more of your people who had 
been flying second pilots as flight engineers as the equipment increased 
and the number of third seats that you had to fill was over and above these 
you got back? 

THE WITNESS: By then we had really an excess of training flight 
engineers, anyway. We actually had some duplicate training as a ‘result of 
getting back into operation as quickly as possible. 

We trained first the people nearest to having their flight engineer 
certificate, of course, and then some of them were used only temporarily 
in that situation, and moved out of that group, and then the permanent 
replacements came in to take their place. 

By the time we were hiring outside personnel, all we were looking 
for were pilots. We had plenty of flight engineers for the expanded 
operations. 

By Mr. Gromfine: 
Q When did you start hiring people from the outside? 
A It is my recollection that when we determined we were gptag! te need 
some additional jets fer the winter season, we started hiring pilots, 
probably late in October or early in November of that year. 

CHAIRMAN GAMSER: That is the 1962-1963 season? 

THE WITNESS: Yes, because you have to train them on the equipment 


and so forth in advance. 


By Mr. Gromfine: 
Q And you say that these peoplethat you had hired from the outside 
had never been trained as flight engineers, is that right, by Eastern? 
A I think maybe some of them have been by now. Let me point out we 
have had a real problem with training through this whole period of time. 
You can see why we would immediately, when we started the operations, 
and when all the expanded operation developed in the winter of 1962-63, and 
when we were getting ready for the 727's coming in in 1963, we had to 
increase our training program, and we have had a very great problem. 

As a result of that we have insisted throughout that we had to keep 
the training of more people to be flight engineers at the minimum. This 
was necessary in order to just conduct the normai operations. 

Q I take it if we were to just measure it as of today, for example, 


there would be X numberof people in the third seat, including those who 


had bid assignments for the third seat and the reserve third seat. 


CHAIRMAN GAMSER: You do not have to worry about X, because we have 

all those figures. 
By Mr. Gromfine: 
Q Of that number X -- what is that number? 

CHAIRMAN GAMSER: I will give it to you. There were some 866 people 
involved in one way or another in that seat; and of that number we found an 
averaging for three months. There were 684 in one month, 687 in another 
month, and 661 in another month, and 651 comes out as the ones who meet 
the test. 

By Mr. Gromfine: 
Q Presumably in that month 674 people either had bid assignment in the 


third seat or were on reserve for jobs in the third seat, is that what that 


number means. 


CHAIRMAN GAMSER: I might point out he also reports that the! company 
had a total number of qualified flight engineers on the company payroll 
as 998 who had flight engineer licenses. 

MR. GROMFINE: I assume that no one is arguing that anyone who holds 
a flight engineers license, by virtue of that license is dented to vote 
in an election confined to the unit of third seats. : 

CHAIRMAN GAMSER: That includes all newly employed as flight eingineers 
when employed. 

By Mr. Gromfine: 
Q With respect to 684, 684 must be since it is substantially different 
from the final number, it must be the number of people who actually had 
bids or who had reserved spots for the third seat in that month. 

I do not know whether it is an average of the month, or it is taken 
at a particular mid-point of the month. But is bears some eciurtonente 
presumably to the total number of people who had third seat assignments. 

CHAIRMAN GAMSER: It had reltionship to people who spent peaoondarace 
amount of their time during the entire month or during this heKe month 
period. 

MR. GROMFINE: The first figure you gave was a one-month tiycse? 

CHAIRMAN GAMSER: For that month it was a lesser number hs spend a 


preponderant amount of time -- 684 spent some time. 


MR. WEISS: May I suggest it would seem to me probably 684 means 


that that number represented those in the month of September that spent 
51 per cent or more of their time in the third seat, ana that the reason 
you come to 651 is 651 represents those who necessarily would be a smaller 


figure in the three month figure who spent 51 per cent or more of their 


time in the third seat. 

CHAIRMAN GAMSER: That is true. 

By Mr. Gromfine: 

Q However, it was derived, the question I am directing myself to is 
this: Do I understand from what you just told Mr. Gamser that by the time 
you got through with the furloughed Martin pilots and the third pilots from 
the jets and the 103 former third seat employees prior to the strike who 
came back during the strike, you had all the people that you have ever 
used in the third seat; you have hired no additional people in the third 
seat? 
A We had not hired any additional people for the third seat. All the 
new people that were hired were hired as pilots and served as pilots. I 
think that in recent months some of them, where we had the time to train 
them, have been trained as flight engineers and have taken the position 
of flight engineers. 

They were not hired initially to be flight engineers. 
Q Well, there when you say you have flown as flight engineers, you mean 
they were hired as pilots and assigned as flight engineers? 
A Hired as pilots and assigned as pilots. 


Were they hired as pilots and assigned to the third seat? 


How were they flown in the third seat? 


Q 
A No, sir. 
Q 
A 


I. said over a period of time ‘some of them had been trained where we had 
training time. Some of them had been trained as flight engineers. 
G- “Have they flown as flight engineers? 
A Some of them have since then. Initially when they were hired, and for 


I am sure at least a month after they were hited, they flew only as pilots. 


Q How did they come to apply as flight engineers? 

A I just explained that I thought. They were eventually trained 
as flight engineers and moved into flight engineers’ positions. 

Q Why, you needed more flight engineers than you had originally. 

A No, some of the other pilots wanted to move out and take a 
pilot position of some kind or other which attracted them at the time, and 
when we could make the training available to the junior people who could 
move into those positions and wanted them, we did. 

MR. WEISS: Did any of those pilots move back to the third seat? 

THE WITNESS: Yes, sir. The movement was both ways, and quite a 
few who bid out of the flight engineer assignment became pilots for 
awhile and then moved back in as flight engineers, and I might add their 


personnel files show those changes. 
By Mr. Gromfine: 


As would the bid sheets? 
A I would imagine the bid sheets would show that, too. 


Q Therefore, I take it that you have no numbers that you could 


give to the Board at this moment that would show the men presently 


assigned to either bid assignments or reserve assignments for the third 
seat, or how many are from the original 275, how many are from the 
original third pilots, how many are people that were hired subsequently, 


and when those people ere hired subsequently? 


A No, I do not have that breakdown. 


Q All of those hired subsequently were hired, you say, some time 


in October? 


A Oh, no. 


I mean October and forward, not earlier than October. 


A No, I am pretty sure we did not hire anybody before October. 
I am not positive we started in October. We may have started late in 


October. Right now I do not recall exactly. 


Q Would it be fair to say, if you know, that the overwhelming 
preponderance of people who are presently working in the third seat 


were assigned to the third seat some time in August of 1962? 


A No, I would not think so. I do not think that would be fair. 


But I do not want to say positively. 


Q But, in fact, what you are saying is really not consistent with 
that, and what you are saying is that subsequent to October the company 
had hired people as pilots and had found the need to use them as flight 


engineers; and when that need has existed because some of the original 


275 bid into pilot jobs, you have used them as flight engineers? 


A Well, I am nvt able to say what the preponderance is when you 
get into that area. As Mr. Gamser pointed out, the mediator found that 


as of the time of his ‘investigation there were, I think, 866 people who 


had served as flight engineers at some time or other, that there were 
980 some who had flight engineer licenses, but 866 were people who 


actually had served as flight engineers. 


On the other hand, the mediator found that in the neighborhood 
of 650 to 8C were currently serving, so you can see somewhere the’ general 
neighborhood of 200 people had moved out, had bid out of flight engineer 


positions into pilot positions and had beenreplaced by somebody. 


But they were all replaced within the group, but not replaced with 


outside hires. Just how you could say what the preponderance was as of 


the present time, I would not know. 


Q But again if the Board, for example, were interested in 
ascertaining as an element pertinent to the question of to what extent 
the original 275 or the origina} third pilot group was considered or 
treated as permanent replacements of the striking flight engineers, if 
the Board considered as pertinent to that the frequency to which or the 
circumstances to which or the time at which they bid out of the third 
seat job to a pilot job, this, I take it, would also be shown on the 


bid sheets and personnel files. 


CHAIRMAN GAMSER: t me say as to that, I thought I made it clear 
before when I said there is no way of our working at it that way, going 
about it backwards, to so to speak. We do it in a very direct and simple 


manner in all elections. 


We have to start with what we have and examine what we have and 
not be ebb and flow subsequent to a certain period of time, because 
what we have today without knowing people's motivations and future 


aspirations, is what we must vote today. That is our problem. 


There is no way of qualifying someone by saying that some time in 
the future he might take advantage of his pilot's seniority and bid out. 
There is more money to be made in that jet third seat than in a DC-3 


jet captain. 


lis wife may want him to be a captain and take less money. 


MR. WEISS: I do not know if you have the figures. Actually, I 
think the Board should be informed what these people are earning in 
relation to what they might otherwise earn. Let us talk about the facts. 


Let us talk about what they are earning. 


Do you have any facts that you can give us on that? 


TRE WITNESS: We had made a study projected to next June after 
this present winter season. This is as of next June. It is a study 
which was made by Eastern Flight Operations Department, and that would 


show that more than half of these 275 pilots we were referring to were 


furloughed and brought back as flight engineers, and will still be 


able to make more money flying as third crew members than they would 


make as pilots. 


So presumably a larger percentage of those are going to stay right 


there no matter what happens. 
MR, WEISS: You say if they would exercise their pilot's seniority? 


THE WITNESS: They could not get a job that would make them as 


much money as they are making right where they are. 


CHAIRMAN GAMSER: That is for the present. But as the future, there 
would be a road open to them as a pilot that would be closed to them as 


a third seat member? 


THE WITNESS: That is true. They are going to move up. 


MR. WEISS: If I may, I do not know if you have the information, 


but if you know, would that same observation be true for tnese people 


during the period, say the 20 months? 
You gave us a projection until June. 
TEE WITNESS: I think it would be doubly so for the prior period. 


MR. WEISS: It would necessarily be so, would it not, during this 


period they were doing better actually at this third seat than elsewhere? 


THE WITNESS: Yes, we have a great deal of additional equipment 
and so forth which world make new positions available which have not 


been available in the past. So this projection is based on the: fact 


we have a number of 727's and so forth coming in; and even as of next 
June the majority will be able to make more money in their present posi- 


tions than in their job as pilots, 


CHAIRMAN GAMSER: The Martin pilots may not qualify. 


MR. GROMFINE: Let me address myself to the remarks you made about 


going backward. This is more properly a matter of argument. You may 


rest assured we will argue with captor, verse and precedence in our 


briefs. Here is the point. 


When you say the’ Board has a simple and direct approach, I suggest 
you are speaking from experience in conducting elections where there is 
no problem of the relative voting rights of economic strikers versus 
their replacements, and the Board in such a situation has a simple and 
direct approach, because there is no problem as between strikes and non- 


strikers. 


You are concerned only with incumbents and apply the proper pre- 
ponderance of service test as among the unincumbents that may work in 
more than one job, who are eligible to vote. There is no reason in 
such a case to go back and look for anything other than the representa- 


tive period. 


In a strike situation where the question must be faced as to 
whether the replacements were originally or have continued to be or 


were subsequently permanent employees, or whether they have always 


remained temporary replacements of the strikers, there is no way of 
ascertaining that status except by tracing the status of these people 


over the period of time. 


How would, for example, the National Labor Relations Board in a 
situation -- what is the first question if there were a National Labor 
Relations Board proceeding and you had a witness on the stand whom the 
union has challenged because he was a temporary replacement, and the 


employer says he has a right to vote? 


Let us say it is a coal strike going on for two or three or five 
years, I think it was. What is the very first question the Hearing 
Examiner would ask him? "Tell us how you were hired when you came to 
work for this company during the strike? What were the circumstances 


under which you came to work?" 


They would then trace his whole employment history for the purpose 


of determing which is the issue we are now directing ourselves to, 


whether the man was a permanent replacement, or not. If you do not 


have that issue, then the preponderance of service test is appropriate. 
Where you have the issue, you have to ignore the whole question. 


CHAIRMAN GAMSER: The problem would not arise in that status in 


the current state of the law. First of all the economic period was 


only a 12-month period. Second, I do not want to pursue that any fur- 


ther because it is not going to lead anywhere helpful in this. 


MR. GROMFINE: This is something Mr. Harlan referred to. Bear in 
mind the present status of the National Labor Relations Act limits to 
one year only those strikers, economic strikers, who would not be re- 


entitled to reinstatement because they have been permanently replaced. 


If a Board found ‘an economic striker under today's law who has not 
been permanently replaced, he is entitled to vote if the strike has gone 


on 10 years, and the temporary replacement is not. 


CHAIRMAN GAMSER: You have to also take the prima facie evidence 
of the terms of the conditions under which they were employed. We 


have already established that from the telegrams and so on. 
MR. GROMFINE: We are going into those things. 
CHAIRMAN GAMSER: We have that. 


MR. GROMFINE: We have some things. We have moved forward from 
where we were yesterday in ascertaining the facts, I believe. I still 


insist we cannot know the full story until we get the files. 


But we will complete with Mr. Harlan. 


Q I ask, Mr. Harlan, vhether Eastern is looking for additional 


personnel right now, flight personnel? 
A By that you mean pilots? 


¢ You tell me whether they are looking for any additional flight 


personnel and what it is they are looking for. 


A I think we are pretty regularly looking for stewardesses and 


probably hiring those pretty steadily at any time. I imagine we are 
looking for some of them now. So far as I know, we are not looking for 


any pilots right now. 
Are you iooking for any flight engineers? 


A We do not hire flight engineers as such. We hire pilots and 
we hope that they will be qualified as flight engineers, also. But 


they are also hired in as pilots. 
Are you looking for any as such now? 
a I do not think so. 
Did you have any in school? 


A We have some in school and there is a group that has. just 
started in school or js about to start in school, but I think ve have 
completed the hiring. The last I knew, we do not have any expectation 


of hiring any more any time in the near future. 


Q Now, when is'the last time that you know that new people, the 
ones, for example, that are in school presumably would be the last gmup 


group hired, were they not? 


A I would say we just completed one hiring program. 


In what period were they hired? 


Some people have been hired within the last few days. 


Q I see. Of those that are presently in scnool, how long ago 


were they hired? 


In the last month or two. 


What school are they in? 


The training school. 


What are they being trained for? 


Pilots 


Q Are these people that were hired with flight engineer's 


licenses? 


I do not know whether we got any this last time, or not. 


Q Are they being given flight engineer's training in the com- 


pany'’s school? 


A All pilots are given a very substantial amount of flight 


engineer training. 


Q Are they going to be checked out by the FAA for the flignt 


engineer's certificate upon completion of this schooling? 


A I do not think there is any intention on the part of the com- 


pany to check them out as flight engineers. 


Q When is the last time you checked out of the company's training 


school any newly-hired engineers as flight engineers as checked out by 


the FAA? 


A Well, it has been several years. I could not tell you. exactly 


when. 


Q Am I to understand, then, that none of the people that’ have 
been hired since you began in October of 1962, the period subsequent to 
the strike, to hire people off the street, am I correct that ene of 
these people have been checked out if they did not have a license before, 
have been given the training by Eastern by virtue of which the FAA 


checked them out as flight engineers? 


A As I said before, I think some of them subsequently took 
flight engineer training and were checked out as flight engineers. 
Initially in every instance, as I said before, when we hired them we 


did so as pilots and trained them as pilots and flew them as pilots for 


a substantial period of tine before we took any steps to train them and 


check them out as flight engineers. 


Q Then I am confused, because in an earlier answer a couple of 
moments ago when I asked you are these people currently in school going 
to be checked out upon completion of the schooling as flight engineers 


by the FAA, you said you have no such present intention. 


I then asked you when is the last time people went through your 
school and were checked out by the FAA as flight engineers, and you 


said, I thought, "not for several years." 


A I thought your question had in it the last time we had hired 
people, in effect, off the street, as you say, and put them in our 


training school and checked them out immediately as flight engineers. 


Then I said that was several years ago. The only people we 
hired since the Spring have been hired as pilots and used as pilots 
for a substantial period of time, and some few of those have since 


been trained and checked out as flight engineers. 


Q When you say "few," do you have any estimate; because again 


I assume you do not have the record here of how many people have been 


hired from outside of the company since the commencement of the strike? 


A. No. 


You have no estimate, you say? 
A That is right. 


And therefore when you say few, you had nothing specific in 


A I have no estimate of that either. I am sure it is a rela- 


tlvely small proportion of the total number hired, 


Q So the bulk, preponderance of the people who have been hired 
by Eastern since the commencement of the strike as new employees: by 
Eastern have never been checked out of any Eastern training school as 


flight engineers? 


A That is correct. I think you should keep in mind that in 


that connection that the lowest paid jobd on Eastern Airlines is the 


co-pilot's job. It remains though for all of the co-pilots who are on 


the Convair equipment. 


Consequently, it is the normal method of progression for a 
man to start out as a co-pilot and develop some seniority and then 
maybe get a flight engineer job, and those on the bigger equipment get 


more money. 


Q When you said the lowest paid job at Eastern, you mean the 
lowest paid job is a co-pilot on a Convair? 


A That is right. 


Q You do not mean a co-pilot on a Constellation gets less pay 


than the flight engineer? 


A For the first two years that is right. 


Q Until the incentive system starts? 


A That is right. 


Q When you are referring to these people who might be assigned 
after having been newly hired as co-pilots on a Convair, as a co-pilot 


as the lowest paying job, you meant a co-pilot on a Convair? 


A I do not limit it to that. As I say, that is the lowest 
paid job. But a co-pilot in his first two years, whatever he is on is 


receiving less money than a flight engineer in his first two years. 


Q Would you tell the Board how many Convair lines Eastern 


operates? 


A I think we have 20. 


And that 20 would take how many co-pilots? 


Roughly 100. 


Would it be closer to 80? 


A I think they figure 4-1/2 crews to five. I am not just sure 


what we use on the Convairs, It depends a lot on the utilization. 


Q Have the new people hired who were faced with taking 


Convair co-pilot jobs you are speaking of a maximum of 100 people? 


A We are talking about the Convair, yes. You also have to 


have co-pilots on the Constellations, and those are relatively junior 


people. People in their first year, a good many of them would get on 


Constellations in an expanding company like Eastern. 


MR. GROMFINE: I do not think I have any further questions of 
Mr. Harlan. I think I have explored as far as I can with him the in- 


formation that he has that is pertinent. 


{THE WITNESS: Let me say you explored a lot further than I thought 


you would when we started this thing yesterday right after lunch. 
(Whereupon a short recess was taken.) 


CHAIRMAN GAMSER: You have some additional witnesses you want to 


call? 


MR. GROMFINE: I have reached the point so far as the question of 
replacements, of whether the replacements were permanent or temporary, 


and have exhausted all I can reasonably expect Mr. Harlan to know. 


I cannot proceed any further on that issue without the kind of 
information that I have requested this morning. There are two other areas 
that presumably we would be concerned with in respect to some additional 


evidence to be introduced. 


CHAIRMAN GAMSER: Are you talking about the Rule 6 provision? 

MR. GROMFINE: Yes, and then I think so there is no question about 
it, we ought to consider how to handle the facts with respect to the 
strikers. Now, the other party to this proceeding, ALPA, has presumably, 
I gether by the position that is taken as to the preponderance of service 
tests, has teken the position that the strikers should not vote. 

I gather that they take the ground that as strikers they are not 
entitled to vote. I have not heard them assert that even if they were 
otherwise entitled to’ vote there are any specific number or specific 
individuals that would not be entitled to vote, because they are no longer 
in the group that can be considered interested upon the termination of the 
strike, and going back to work for Eastern Airlines. 

CHAIRMAN GAMSER: I would assume in addition to the preponderance 
test, ALPA wishes to offer further objection as to any group or individual 
voting, they would be required to sustain the burden of the proof that 
these people have in other ways so terminated their employment, and there- 
fore be ineligible to vote. 

That burden would not fall upon you, but them. 

MR. GROMFINE: Apart from the other matters we discussed this morning, 
as far as any affirmative evidence on our concern --~ 

CHAIRMAN GAMSER: I assume what you are saying is the rest of your 


presentation would be a legal argument as to the applicability of the Rule 6 


provision? 


MR. GROMFINE: I honestly do not think there is any question with 
respect to the facts to the Rule 6 provision. 


CHAIRMAN GAMSER: I think we have to refresh this record in any event 


with regard to the status of your application to reemployment, just to 
complete it. 

MR. GROMFINE: Do you want to go to that now, or do you want to rule 
on the other thing? 

CHAIRMAN GAMSER: We will go to the other. But I think I should in 
fairness give you a ruling on these other matters which you spoke about 
this morning. Now, as I understand it, you were requesting such. documents 
as were in the personnel files which indicated the circumstances under 
which there was return to full operation of the airline and subsequent 
thereto. You also wanted bid awards on how the jobs had been bid and 
assigned subsequently to the strike; and thirdly, you wanted all: agreements 
made between the company and ALPA relative to this matter, including 
correspondence, memoranda and other documents bearing on the status of the 
third seat occupancy. 

In general, I think those were the three. Were there more?) I was 
just trying to do this in shorthand, I thought that was about what you 
were looking for. 

MR. GROMFINE: You will recall there was the -- you mentioned the per- 
sonnel files, the bid awards, the agreements and correspondence., There was 
also the seniority list. 

CHAIRMAN GAMSER: The seniority list, yes. This was for both pilots 


and flight engineers prior to and subsequent to -- 


MR, GROMFINE: Yes, and also there was specifically mentioned at the 


time I catalogued the request as I recall, two types of information, and 
they have been referred to subsequently, which may or may not be in the 


personnel files if we were to examine the personnel files. 


One is the information with respect to the amount of bypass pay and 
to whom it was paid and when. Finally, there was the matter of the 
grievances, the evidence of the complaints by the 275 or any other group 
with respect to their staying out of the seniority and third seat. 

Again, that may ‘be in the personnel files. If not, we ask for it. 

CHAIRMAN GAMSER: I can give you a specific ruling on these requests 
right now. 

I am going to deny the request for all but the seniority lists. How- 
ever, I feel that to make a proper record in this case and to give us enough 
information on which to make a determination on your contention in regard 
to the alleged temporary status of the present occupants of the third seat, 
further testimony is required on this matter from someone more competent 
than Mr. Harlan and one who is familiar and has day-to-day contact with 
this problem, the contents of various personnel folders, correspondence, 
and so forth, and who would by oral testimony supplement it by such addi- 


tional memoranda he needs to refresh his recollection and furnish such 


information for the Board's purposes, and would be qualified to serve as a 


witness in this proceeding. 

For that purpose I am requesting of you that you produce Mr. Whatley 
and someone from Flight Operations who now hold the equivalent position 
Captain Springer formerly did, for questioning on these matters. 

I think the substance of the questioning is pretty well outlined. I 
would like to address several questions to each of these gentlemen and per- 
mit you people also to direct questions through more cross-examination of 


them. 


I think this will provide a sufficient safeguard to as much of the 


record as we will require to examine, information to be available, without 
the tremendous task of producing some 3,600 files, what would be at this 
period of time a very thick book of bid awards. 

As to the seniority awards, I presume that person would — such 
custody of seniority lists and have them available in any events I do not 
know why you would need the flight engineer's list prior to the strike, 

MR. GROMFINE: We certainly should have that. 

CHAIRMAN GAMSER: Would you be able to honor that request ak the 
earliest possible convenience of the parties, tomorrow if you se aeetre? 

Now, it gets complicated because I now find I have to go to Texas on 
this Braniff thing at the first of the week. I could take this tomorrow if 
you want. Do you want to think about it for a few minutes? 

MR. HARLAN: I am very much disappointed frankly. I think that Mr. 
Gromfine was highly unreasonable to come to a hearing. If this sort of a 
proceeding were at all analogous to a court proceeding or other hundreds of 
administrative proceedings I have been in, this would be the same thing as 
coming to the trial and saying to the defendant, in effect, "Okay, you 
produce some evidence." ) 

CHAIRMAN GAMSER: I could not regard this as an adversary proceeding, 
but a fact-finding proceeding, and all those that can be of assistance to us 
in this matter I think should come forward with that assistance. 

I do not want anyone unduly burdened by an unreasonable request. That 
is why I want to do it in this way. I think it is a shorter ae and also 


will provide a necessary safeguard of making a complete record for us. 


MR. HARLAN: Well, I have to find out about the availability of these 
people. 

CHAIRMAN GAMSER: Would you like to go up and use our telephone and 
call on your tie line? 

(Discussion off the record.) 

MR. WEISS: It is pretty difficult to resist a suggestion from a member 
of an administrative agency that they would like to have information to com- 
plete an investigation. It is certainly not appropriate to regard that 
request as unreasonable. 

It is understandable. Nevertheless, it seems to me that what is 
happening here is not by reason of the Board, but the fact is that the Board 
processes are being abused, or misused at the best. 

At least it is my understanding. I am not trying to be personal, and 
this is the result. I want to point out this to you. As I understand the 
functioning of this Board under the two-ninth, it has been applied to a 
whole variety of situations. 

The Board has proceeded in several ways at one time in this one pro- 
ceeding, and one of the ways it proceeds is through its investigation, and 
it is not described how the investigation is conducted precisely because of 
what you have said, this is not an adversary proceeding. 

Because the statutory mandate is to investigate the dispute, it becomes 
completely unnecessary to have Messrs. Gromfine and Weiss facing each other 
like a couple of roosters, pecking at a witness. 


This Board did send out a mediator. We did manifest our impatience 


with the delays involved, manifest our impatience with the Board's delay of 


AFL-CIO processes then, and I do suggest to this Board very strongly that the 


proper procedure at this time is this: 
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That we have an obligation to further this investigation, and the 
obligation should be discharged here and now; and if the Board feels it has 
need of more information, then let it send its investigator or Board member 
down to look at whatever records are necessary. 

Then, if the company refuses -- I do not think we are aiding the reso- 
lution of this dispute by having people appear here and delaying and pro- 
tracting and questioning. To be very frank, I think if the Board's mediator 
would take Brother Harlan's testimony he gave today and condensed the whole 
thing in 15 minutes, you would have the whole broadly thing in your files, 
and I suggest to you now this is the procedure. 

I frankly object very strenuously to the idea of protracting this out. 
If the Board has need of evidence, let it get the evidence. it has a 
statutory right and obligation to get the evidence in the most expeditious 
waye 

CHAIRMAN GAMSER: I feel and I assume you feel the same with regard to 
the securing of evidentiary material, that one of the best ways to secure it 
is through examination and cross-examination, and I am suggesting this 
procedure for that purpose. I am sure you appreciate that and the oppor- 
tunity it presents to get the facts where facts are needed. 

I also suggest that the type of investigation conducted by a mediator 
on the premise was directed to your contention in the preponderance theory, 


and his investigation concerned itself primarily with this rather than with 


the investigation of payroll records as they bear on the question of 


preponderence. 


We have additional questions before the Board before the decision and 


direction of election, and that is on the question of eligibility of voters 


where some other factor may have the bearing on same, and that is why this 


hearing was afforded the parties. 


For the purpose of completing that phase of the Board's investigation 


of the two-ninth, making this request in as expeditious manner as possible, 
I am making this request of Mr. Harlan. 

MR. GROMFINE: May I be heard? 

CHAIRMAN GAMSER: Surely. 

MR. GROMFINE: The published decisions of the National Mediation Board 
are legend with decisions in which there were issues far less novel than the 
history of what is presented here in which the hearings in the full sense of 
the Board with the carriers completely cooperating, and lay all the documents 
and records on the table, and were had for days and cays and days when the 
Board felt they were dealing with an issue as to which they were going to 
make what would become an important precedent ruling, and wanted to make it 
on the basis of a full and fair consideration of all the relevant facts. 

They did it in a case as you may recall, the Erie Railroad Case, and 
the issue was what should the cutoff date be, and then there was the RLEA, and 
15 Unions intervened and took a position, but everyone knew you were dealing 
with an important issue. 

This Board has happily in the history of the Labor movement under the 
Labor Act had to wrestle with the question whom to vote in an election hear- 
ing in a strike. That issue now is squarely before it, and in order to 
properly consider it, it needs all the facts. 

I object as strenuously as I can to the ruling that you have made, 

Mr. Gamser, which denies our request and limits the availability of the 


information to the Board to what can be produced by Mr. Whatley or whoever 


else is sent here. I do not know enough about what Mr. Whatley or other 
individuals know, and I think unless he is going to be really prepared with 
some specific examples, at least of what is in the personnel files, we are 
not going to get all of the facts that are needed, 

However, certainly I agree that Mr. Whatley is likely to be a more 
informed witness. He will certainly have more specific facts at his dis- 
posal than Mr. Harlan had for the reason that he works directly with this 
problem, and has during the course of the strike. 

I wanted it clear, however, that my objection be noted on the record, 
and I think that in the absence of a full disclosure of all the facts in the 
form in which we requested them, there is not a full and fair determination 
and cannot be of the issues before the Board. 

But I woule hasten to add that I think more information, though I do 
not believe all that is required, will be obtained from Mr. Whatley than we 
could get from Mr. Harlan. 

MR, WEISS: I would like to be heard further on this, I may not like 
certain rules of law, and I may not like certain rulings of the National 
Mediation Board. But I am bound to observe them and live by them and so is 
the Board. 

There were times when I felt perhaps a fuller investigation by the 
Board in some areas was warranted, and the Board in its wisdom felt it was 
not, and the courts felt it was not; and the courts took note pecancly of the 
fact that investigation of participation where no records eeigteds the Board 
should properly look into the facts and determine where it was going to go 


in the two-ninth preceeding. 


I suggest to you the same considerations apply here. I have never in 


all of my being disconcerted with the Board's position at the time, and this 
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is part of operating in front of any agency, suggested that the two-ninth 
requires a hearing as such, and I have always taken the position that two- 
ninth requires consideration of the problems. 

I am confident it takes investigation and not hearings. There is no use 
in my discussing ny feeling about this, but it is deep. The Board has made 
it clear to regard capacity though not separate, but as a single operation. 

The Board has made it clear that this Act is not to be compared with a 
National Labor Relations Act, and as one court said that the expedition 
which is necessary in public transportation has a special and separate 
meaning in terms of obligation of the Board. 

Now, I do urge upon the Board once again that apart from what I regard 
as an argument, which is besides the point a little bit, I regard this as 
having no moment for relevancy or materiality. 

I think the facts are very plain no matter what you investigate, the 
facts at this point lead necessarily to this conclusion, you have people on 
the job who by these plain terms have been working. 

They have not been hired on a temporary basis. They are regular em- 
ployees. They are working and they have a right to vote. I cannot conceive 
any way on these facts alone, any way of avoiding that consequence. 


You said I suggested a preponderance test. I did not. I suggested that 


this Board rule on preponderance is not a rule abstract from something, but 


as showing a substantial interest in the job. 

And for that purpose, time and service and direction of the carrier are 
two of the standard moves the Board has utilized. 

I suggest again to you if this Board feels the need of further informa- 


tion, it is not an adversary proceeding. It should be an expedited proceeding. 


We are a long ways away from October 4, I think you should have a mediator 
request this information. 

We do not have an inherent right of getting this group cross-examination. 
I think the art of examination is wasted a great deal in my judgment. 

MR. GROMFINE: May I quote from page 7 of the Ace Annual Report of the 
National Mediation Report? "The Board's actions in mediation are as the term 
indicates, mostly of a conciliatory nature. However, in the investigation 
of representation disputes consisting as it does of examination of carrier 
records, conduct of elections, and checkup authorizations, the Board is 
placed in a role of quasi-judicial agency and must make administrative 
decisions, which in some instances materially affect the interest of the 
parties concerned." 

Now, if that is not as crystal-clear a statement of the fact that in the 
performance of its function under Section Two-Ninth, the Board is not free 
from all of the responsibilities any administrative agency to conduct a 


quasi-judicial proceeding, which does not mean sending some man off uni- 


laterally to investigate without some of the parties having an opportunity 


to examine and cross-examine, and having all of the safeguards of a hearing. 
Be that as it may, whatever it had an obligation or right to do, the 
Board on January 31 issued a notification of the parties it was conducting a 
hearing. And a hearing is a hearing, not just any kind of an examination, 
and any lawyer knows what a hearing involves. 
MR. WEISS: My sense of responsibility on proceedings is this: When I 
come to a hearing I am prepared to represent my obligation at the hearing. 
CHAIRMAN GAMSER: Let me say I take the subsequent argument of Mr. 


Gromfine as some kind of motion for reconsideration of my ruling. I am 


denying that. And with regard to your objections, those are also redenied. 

I am still renewing my request to Mr. Harlan. I hope this will in no 
way prevent us expeditiously going forward. I hope to go on to discussion 
of the Rule 6 and listen to arguments, such evidence as might be adduced on 
that point this afternoon. 

So I do not mean to stand still or mark time while we get back to the 
other points at issue, and also any other evidence somebody might wish to 
bring forth in the investigation-hearing that is now being conducted. 

(Discussion off the record.) 

CHAIRMAN GAMSER: Mr. Harlan, would you be able to assist us in this 
regard? 


MR. HARLAN: Yes, Mr. Examiner. We are anxious to be of assistance to 


the Board, and we will be of assistance to the Board. I must say though 


that I do not think we can proceed on the basis that you have suggested. 

I should make it clear what I am saying now is based on a conversation 
that I had with my client. This is not on a question simply of availability 
of witnesses. I have not checked that frankly. 

But we have concluded that in view of the course this case has taken, 
in view of the strike, that for one thing, we are not regarded by the Board 
or the other parties here as being a party to the case. 

In view of the fact that we are a party to some other litigation where 
Mr. Gromfine will be exploring exactly the same field that he has been trying 
to explore here, we frankly just do not believe it makes sense to come for- 
ward with a witness for Hr. Gromfine to cross-examine in order to try and 
prove his case. 

I want to make it clear I do not have any qualms about the witness 


would say. I know the witness very well, and he is very knowledgeable and 


276 


capable, and I know in substance at least what he knows becuase I have been 
very close to him for many, many years, and in connection with all the 
matters we ere talking about here. 

I am talking, of course, about Mr. Whatley because I think he is the 
one who would have the information that you are looking for. 

I might just say parenthetically that Captain Springer's aiceesier is 
Captain Stone, who was flying the line while all of the things ve were 
talking about were going on. I do not think it would help particularly 
for him to come in, because he does not have first-hand knowledge. 

So Mr. Whatley would be the man who would know all these things. T 
think in all fairness to my client, and my client agrees with ne, that it 
just would not make sense to produce a witness here where the result would 
be just to give Mr. Gromfine an opportunity to conduct a fishing expedition 
in matters he fully intends to litigate in other tribunals. 

This is not as you say an adversary proceeding. But it certainly has 
sounded like one for the last few days here. I am being realistic about it, 
and we wuld know perfectly well what it would be. It would be as an 
adversary proceeding as any case that was tried in any court. — 


We are not going to go about it in that way. As I understand the 


Railway Act, we are not supposed to go about it that way. The Board is 


entitled to look at the books and records of the company. 

The Board has already had a compiete opportunity to do that. I 
realize we are not trying to foreclose the Board because the mediator did 
not look at everything that he might have looked at. I do not iow that 


that is so. 


But I will say that if the Board wants to look at anything further, Lf 
the Board wants to talk to Mr. Whatley or anybody else in the company and 
get information, it is perfectly at liberty to do so. 

We hope that of whatever nature is to take place it will do so promptly. 
All I am saying now, we are not going to produce witnesses and produce any 
further evidence where’ the net effect of it would be helping Mr. Gromfine 
to try to prove his case. 

Even though I know he cannot prove his case that way, I am just not 
going to do it. So that is our decision. I would like to do just exactly 
what you want to do, but under all the circumstances, considering all the 
factors, we just cannot do it. 

I do want to point out Mr. Gromfine made a considerable point of what 
the Board has said in its Annual Report about being in a adjudicatory body 
in certain respects and in this respect. 

I do wnat to point out the Administrative Procedure Act. Section 5, as 
you know I am sure, specifically examples this type of proceeding and the 
requirements of notice of hearing and all that sort of thing. 

It is perfectly obvious, of course, from the Railway Labor Act itself 
and all the decisions under it that you do not have an adjudicatory hearing 
of this type. If we had a more normal type of situation where we were not 
involved in a lot of litigation, and if there were not the obvious incentives 
for Mr. Gromfine to just explore into everything, whether it is relevant or 
not, we would certainly be willing to produce witnesses and bring in exhibits 
and everything else. 


But under our present circumstances we respectfully decline to do that. 


Mr. Whatley is available in Miami, and if you or the mediator of the Board 
wants to go down there to interview him and to look at all the various records 


that have been referred to, we are perfectly willing to have that happen. 
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MR. GROMFINE: I would say, Mr. Gamser, that the refusal of Mr. Harlan 
to produce the information that is indispensable to determination of the 
issues before this Board at this moment is in violation of Section Two- 
Ninth of the Act which was not written out of the Act by the Administrative 
Procedures Act or any other provision. 

This provision says, "The Board shall have access to and have power 
to make copies of the books and records of the carriers to obtain and 
utilize such information as may be deemed necessary by it to carry out the 
purposes and provisions of this paragraph." 

The Board elected to proceed with this investigation via the procedure 
which it had stated in its Annual Report, which advises the world as to what 
it regards its function ‘to be as part of its quasi-judicial function elected 
and quite properly so to resolve these contested issues by a hearing. 

I request that the Board proceed to enforce that Section of the Act 
against Eastern Airlines so as to compel Eastern to make available to the 
two parties involved in this proceeding, and through these parties to the 
Board the information which he has refused to make available. 

MR. HARLAN: That is ridiculous. I just said I will make everything 


available to the Board. 


MR. GROMFINE: You are an experienced lawyer, Mr. Harlan, and you know 


as well as I do what a hearing consists of. You know as well as I do that 

you wouldnot sit still for one minute if any administrative agency that had 
embarked on a hearing advised you that we were going to investigate certain, 
facts, and make conclusions and decisions which could affect eae aubereiel 


on the basis of a unilateral investigation to which you had no access to 


the people or to the information, but which you therefore had no opportunity 


to examine, rebut, to meet in any way, and then you are confronted with a 
decision. 

I thought that kind of a hearing went out with the Star Chamber about 
the year 1252, and I think in 1963 to suggest that that is a fair hearing is 
something amazing, or that the Administrative Procedures Act suggests such a 
hearing or any other law when an agency determines that it is going to have 
a hearing. 

It is not a hearing to send an Examiner to Miami to talk to your people 
and then the Board issue a report on the basis of what it does not know. 

Now, if the Board wants to go to Miami and make an investigation as it 
did of what the Examiner thought was his function at that time, which 
obviously did not include the issues that are being presented to the Board 
in this hearing, that is one thing. 

Now, we have contested issues. It is not just a minor item that we 
are dealing with. We are dealing with the right of a man to vote for his 
own choice in a collective bargaining representatives. 

Nothing is more vital to his interest or to the interest of those who 
would be denied a vote in the issues that are involved here. Nothing is 
clearer than that the Board is entitled to ascertain those facts on the 
basis of a hearing, and I think that the company is obligated to do it. 

Let me tell you that I find for myself, and I assume the Board will, 
too, that the worst possible ground you could have before appearing before 
any agency and refusing to supply information that is peculiarly in your 
possession, is not available to anyone at the hearing except as you produce 


it, to refuse to do so on the ground that there is information in your 


files that might be of some use to one of the parties in some other 
litigation is absolutely the worst possible reason. 

We are here considering whether these strikers or the replacements 
can vote. That information is peculiarly in your possession, and the 
mere fact that some of the same facts also involve the course of conduct 
by which we claim Eastern violated the Railway Labor Act is completely 
irrelevant. Those facts will be introduced in a proper way before the 
Courts and the Civil Aeronautics Board when the time comes. 

Right now we are before the National Mediation Board. All the 
facts to ascertain whether these replacements are permanent or not ought 


to be placed before the Board. 


I just do not understand that you can take a position you do not 


want to produce them because you might be helping Gromfine, as you put 


it, in some other litigation. 


MR. HARLAN: Whatever other evidence we have that is pertinent in 
those court cases you will get some way, I assume. You are not! going to 
get them under the umbrella of the National Mediation Board any. further 
than you have. I have given you all the information I have. | 

I am just not going to go any further than that. Let me point out 


we had a prehearing conference. 


CHAIRMAN GAMSER: Gentlemen, let me suggest at the moment we are 
burdening the record here with argument. You will get your chance. Both 
of you have stated what you intend to do and will do, and you stated your 


objections. 


Let us give Mr. Weiss a chance, and then if you have to pursue this 


further, we will go off the record. 


MR. WEISS: May we go off the record a moment? 


CHAIRMAN GAMSER: Off the record. 


(Discussion off the record.) 


CHAIRMAN GAMSER: On the record. 


MR. WEISS: You know the statutes. I urge the Board not to be caught 
on the hook of this pretended dillema, and not to have an issue now bestruck 
in the resolution of this dispute. 

The company has stated its reasons for the position it has taken. It 
has stated it will make available Mr. Whatley and its records for the 
private inspection of the Board. There is nothing in the Board's decision 
or procedures which requires them to say we will go to only hearing and 


investigation and the like. 


I urge the Board exercise resourcefullness. An administrative agency 


must under these circumstances. 


CRAIRMAN GAMSER: Let me say what we are going to do. We can send 
out what is equivalent to a notice of hearing to permit the parties to 
produce this proof in support of contentions they wish to make. 

Such proof Mr. Gromfine has been able to produce under the adverse 
circumstances during these two days has led me to believe the Board would 


like fuller information on certain aspects of this problem that has been 


developed thus far. I attempted to secure some of this information by 


production of witaesses. 

Mr. Harlan tells me that is not a method by which the company would 
follow. However, they will make such witnesses available to the Board, 
and such books and records we find necessary to arrive at a determination 
of this matter. | 

I will therefore continue this hearing on other points which are still 
in contention and complete it. I will at the same time prepare a memorandum 
for our mediator in Miami, outlining what I think the Board wants to - 
enlighten itself further on this matter that has been raised, ard instruct 
him to make a full and complete investigation of this matter, and request 
of the company such books and records that will enable him to do so, and 
send a report to us when he has completed his investigation. 

If it is not sufficient, we will instruct him to go back a second time 
and make a second investigation. We will in some way satisfy ourselves we 
have sufficient facts to pass intelligently on the information wanted by 
Mr. Gromfine. I do not think I have any power under this statute to enforce 
my wishes in this regard. | 

All I know is, they have to give us some information. They do not 
have to furnish some to him or him. I will outline tonight what we need 
in detail, and I will ask him to secure it. And I hope that he will 
expeditiously be able to provide this. | 

There are gaps I may have to ask him to investigate a second time. 
Your people down there will have to cooperate to help us get the full 


story. 


MR. HARLAN: We will cooperate fully with the Board. 


MR. GROMFINE: Now, is the E.A.L. Chapter in this situation going to 
have an opportunity to meet the facts that ultimately are reported by your 
mediator to ascertain whether he has been given, or to make some effort to 
ascertain whether he has been given the truthful facts and all of the facts, 
or otherwise protect the right it has in a hearing to know the facts upon 
which the agency is relying, or has been informed of before it makes a 


determination? 


CHAIRMAN GAMSER: I have to answer that question for you because you are 
certainly entitled to an answer. 

First of all, as you know, it is a disinterested investigation conducted 
by a Government body into this matter. You know you have made certain conten- 
tions on the ground which I have to guide me in preparing my memorandum and 


adduce certain evidence that may be of assistance to me. 


I suggest if you have additional evidence in these matters, that you 


produce it on the record at this time here. That will be of assistance to 
me. Other than that, I do not see how we can prove your case for you. 
We can prove a point for ourselves or disapprove it for our own needs. 


That is about where it goes. 


MR. GROMFINE: The question, Mr. Gamser, is not what additional facts we 
can give, but you have now ruled that what the Board will do is to send someone, 
which so far as the parties to this proceeding is concerned, will be ex-parte. 
We will never know what he has found, if I understand correctly, and what he 
has reported to you he has found, until presumably you make your final decision 


and report it to the parties. 


CHAIRMAN GAMSER: The discussion of those facts in our determination 


and evaluation of them. 


MR. GROMFINE: Will we at least have an opportunity to know if not at 
least the legal conclusions, but what facts have been ascertained by the 
mediator in some summary form before they are relied upon by the Board in 
making any final determination so that we can have an opportunity to suggest 
to you if such it turns out to be that here, there or in other places or other 


areas? 


CHAIRMAN GAMSER: You have that opportunity right now. I am looking for 


assistance. I think you have an opportunity right now to help me make the 
full complete investigation that I think should be made of these contentions, 
and sufficient guidelines and clues which will be of the assistance I am 


looking for. 


MR. GROMFINE: I have no way of giving you guidelines other than of which 
I originally stated until I see what it is that the company's records reveal 
to the mediator; just as, for example, it is quite common if in a case in 
which a judge sent a referee out to investigate some factual situation on the 
scene before the judge made a final determination. | 

And based upon what the referee said, he found the parties would have an 
opportunity to object to the truth or accuracy or otherwise to suggest all 
the facts are not there, or the facts that are there are not pertinent, or 


were there facts that were not investigated. 


GHAIRMAN GAMSER: You must understand we have certain limitations placed 


on our investigatory powers, and that therefore we have exercised our 


administrative ingenuity to secure factual data relative to the matter in 
issue before us. 

So that this is what we have to do: We have to tailor the method of 
procedure within the limitations of the statutes without depriving you of 
due process, if I can. 

At the same time I must say in fairness to all concerned that I have 
had better guides and better preparation of matters in contentions to assist 
us in the past than I have in this particular case. 

Most of it is in the case that these books and records and so on are 
solely in possession of the company and are not available. That much I must 
agree is so. But at the same time I have to have more than surmise or 
suspicion to direct the investigator in the right areas and the right 


channels. 


MR. GROMFINE: Let me say this: The guides we have been interrogating 


witnesses -- 


CHAIRMAN GAMSER: Not your's -- he was a voluntary assistant to the 


Board. 


MR. HARLAN: Let me say now, I am sorry that I ever volunteered in 


view of the fact we have to do into all this stuff anyway. 


MR. GROMFINE: The thrust is, Mr. Gamser, the time to advise the Board 
as to what facts are critical and for what reason and in what circumstances 
and so on the basis of what the precedent is I assume is a matter we will be 


covering in the briefs, and we will. 


Then it was assumed those briefs would be written when all of the 
facts were spread on the record and were available to all of the parties 
to draw such conclusions and establish or suggest for the Board such guide- 
lines as each party deemed appropriate to the issues we are now conteriet 
with. 

I do not think that it was at all possible while we were in the midst 
of Struggling to find out hoy little or how much any representative of the 
company whose sole possession of the facts, or at least all of thé facts, for 
us to establish guidelines. 

Basically, we feel it is our position all of our replacements were 
temporary, and we think a full disclosure of all the facts by the’ company 
would establish that. It is a complicated problem. 

Given the opportunity to go into his records, we could perhaps simplify 
it and perhaps give the Board much better guidelines. We will, I presume, 
as far as the F.E.1.A. is concerned, the refusal of the company to furnish 
the information creates the assumption the facts are exactly as we suggest 
they are. 


They should be produced in a manner that opens them up to examination 


by someone taking the position that these are temporary replacements. 


MR. HARLAN I have the greatest confidence .in the, National 


Mediation Board. They can determine facts just as well as Mr. Gromfine can. 


MR. GROMFINE: We are left in the posture therefore in which we will 
not be able to obtain all the facts that we need properly to protect our 
interests in.a full and fair hearing. I do not know what other alternatives 


exist. We are not placing the blame on you. 


But the truth is that the record in this case as it now stands and so 
far as we will be concerned, because I gather now we will not see what the 
mediator is doing or what he has collected and what he reports to you; 
therefore, we will not’ have had an opportunity to fairly protect our 


interest in this hearing. 

We will do what we can with the information that is available, and 
the only information that will be in the record is all that we can direct 
our brief to. From that information we will suggest to you what the 
answers in this case must be. But we have been denied and will be denied 


by the refusal of the company to produce this information. 


CHAIRMAN GAMSER: Let us go off the record. 


(Discussion off the record.) 


MR. WEISS: I will be brief. I do not think we should really trade in 


matters of presumptions because someone did not produce records, I do not 
think that is the point at all. Mr. Gromfine referred to this investigation 
by the Board as unilateral investigation. 

It is not a unilateral investigation at all. It is investigation by 
the Board. To pretend with each other that the delivery of the mediator's 
report would then be the basis of discussion comment in the hearing is 
simply to frustrate the one expeditious procedure device this Board can use 
to bring this matter to a fair conclusion. 

I want to urge upon the Board another consideration, however, that 
that is this: Might we not, Mr. Gamser, dispense with the time and the 


effort and the delay entailed in submitting briefs on this matter? 


The Board is going to hear us on conclusions in the open part of its 


investigation in the name of a hearing. They conduct this investigation 
as it sees fit. I would urge the Board to consider -- I am asking for 
reconsideration, if you please, not to be responded to davesanci ly. at 
his time because we are not about to write a brief in any case, but before 
this hearing part of the investigation is over, would it not be better to 
complete the securing of the facts as the Board thinks appropriate, and then 
let the Board make a decision? 

We will only be delayed again. There will be briefs and replies and 


briefs and replies. 


CHAIRMAN GAMSER: May I suggest that I never denied anyone the right 
to submit briefs. This is another way we can expedite this. Perhaps the 
parties, and that excludes you, Mr. Harlan, can stipulate eligibility, and 
if it does not shock the conscience of the Board, we might be able to 
go along with that and expedite an election forthwith, so to speak. 


Then, if you have any desire to explore that among yourselves <-- 


kKaeaRK KR KR KEK 


Volume No. 3 


February 28, 1964 


(The document referred to above 
was marked as F.E.1.A. Exhibit 


No. 13 for identification.) 


MR. GROMFINE: Flight Engineer Exhibit 14, the next exhibit, will 
be a letter dated September 5, 1962. In this instance it is from Mr. 
Beverly to the same Mr. Chambers whose individual grievance we have 
in evidence prior, refusing to proceed with the processing of the 
individual grievance of Mr. Chambers, and so far as we know, this 
same letter, since it is a form letter, was sent to all of the people 


who had filed individual grievances as well. 


(The document referred to above 
was marked as F.E.1.A. Exhibit 


No. 14 for identification.) 


MR. HARLAN: I will stipulate that letter was sent to everyone who 


filed a document similar to the one filed by Mr. Chambers. 


MR. GROMFINE: As Flight Engineer Exhibit No. 15, we have a letter 
dated September 12, 1962, from Mr. Robertson to Mr. Beverly, responding 


poth as you will see for the individual grievances, and in his capacity 


as Chapter President with respect to the group grievances, responding 


to the company's refusal to proceed with the processing of either the. 


group or the individual grievances. 


You will note it is suggesting or requesting that the matter be 
submitted to a System Board. I just want to emphasize for the record 
you will note in this letter Mr. Robertson is not merely protesting the 
refusal to process the individual group grievances, but now formally 
raises a new grievance to be submitted to the Systems Board if it cannot 


be resolved. 


This is the question of whether the company under the agreement is 


obligated to process either the individual or the group grievance, or 
both. It is in that letter that the new grievance is as to whether the 
company was in violation of the agreement for not processing the 


individual group grievances became an issue. 


(The document referred to above 
was marked F.E.1.A. Exhibit No. 15 


for identification.) 
CHAIRMAN GAMSER: Let us take a short recess. 


(Whereupon, a short recess was taken.) 


CHAIRMAN GAMSER: On the record. 


MR. GROMFINE: Flight Engineer Exhibit 16 is a letter dated 


September 18, 1962, from Mr. Beverly to Mr. Robertson * * * 


KKK KR RK KEK 


kek KK KR KKK 


For that purpose, may we first of all have marked as Flight Engineer 
Exhibit No. 35 a two -page document, which is a copy of a letter sent to 
Mr. W. Wirtz, the Secretary of Labor, from R.A. Brown, President of F.E.1.A. 
on September 27, 1962, setting forth on behalf of the E.A.L. Chapter, a 
proposal for the settlement of the strike, which proposal in the final 
paragraph requests that all striking flight engineers be returned to work 
in accordance with their seniority, and requesting Mr. Wirtz to forward 
this proposal on to the company. 


As the Board will note from what is the next exhibit, it is a fact, 


and Eastern Airlines through Mr. Sorrard recognized as fact, that so far 


as all other questions, other than the reinstatement of the strikers was 
concerned, the proposal was to go back under the terms and conditions then 
in effect, having been placed in effect by the company for the flight 
engineers; in short, a request to return to work under the conditions 

you are now under so far as the economic conditions, reqirirements, and 

so forth, that Eastern is now in fact doing. 


This is now as of the time of the request. 


MR. WEISS: I would like to know what your testimony means. What 


is now? 


MR. GROMFINE: As of the time of that request - what the Union was 
asking for was precisely what the company's terms had been as the company's 
last offer to settle the dispute, last prior offer, and were, in fact, the 
terms and condition it was, in fact, then implementing for people assigned 


to the third seat for flight engineers. 


CHAIRMAN GAMSER: Lest I forget, now that we are quite a bulky 
number of exhibits, I would like, Mr. Gromfine, when you have made the 
copies and sent them out to the parties, the copies that will be a part 
of the official record, please send on to the stenographer who will bind 
them as part of the record we have in our files. 

Anyway, I want to have this added to our record, She will do this. 
I£ you send them to me, then they will be in tw places and the exhibits 


are going to be in another. 


(The document referred to above 
was marked as F.E.1.A. Exhibit 


No. 35 for identification.) 


MR. GROMFINE: It may well be one of the purposes served by this 


hearing to get that unlost. 
Exhibit 36 is a letter of October 10, 1962, from Mr. Sorrard to 
Mr. Robertson, advising him that the Secretary of Labor had forwarded 
on the proposal for the settlement of the strike that had been! +vauendered 


to him by Mr. Brown, and * * * * * 
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EASTERN AIR LINES, INC. 
Miami, Florida 


CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Mere We E. Chambers 


Dear Mre_ Chambers 


This 1s to advise that due to your failure to return to work, 
pursuant to the letters to you of July 18, 1962 and August 10, 1962, you 
have boen permanently replaced as a flight engineer with Eastern Air Lines. 
As a consequence, there is now no further need for your services. 


Your insurance in company-sponsored plans has been: paid through 
the month of August. No further premiums will be advanced by the company, 
nor will any premiums be accepted from you applicable for a period past 
August 2, 1962. 


Your ‘group life and hospitalization insurance provides a method 
of conversion to an individual policy. Complete information will be 
furnished you upon application tos 


D. H. Atwater, Manager 
Group Insurance Programs 
Eastern Air Lines, Inc. 
10 Rockefeller Plaza 
New York 20, New York 


It ie requested that you immediately return to the Base Superintendent 
all company material charged to you. 


/ Ae M. Beverly 
A. Me Baverly 
Manager-Flight Engineers, System 


ccs Je. Smyth, Director-Insurance 


copy 


EXHIBIT 10 


EASTERN ALR LINES 
incorporated 


Member of the National Safety Council 


MIAMI INTERNATIONAL AIRPORT 
MIAMI 48, FLORIDA 


REGISTERED MATL 
RETURN RECEIPT REQUESTED 
August 23, 1962 


Mr. J. F. McQuaig 
1409 Woodvine 
Alexandria, Virginia 


Dear Mr. McQuaig: 


This confirms my telegram of this date that your services are’ 
no longer needed and you are hereby terminated from Eastern Air 
Lines effective immediately. 


Your insurance in company-sponsored plans has been paid through 
the month of August. No further premiums will be acvanced by the 
company, nor will any premiums be accepted from you applicabie 
for a period past August 31, 1962. 


Your group life and hospitalization insurance provides a method 
of conversion to an individuai policy upon termination with 
Eastern Air Lines, Inc. Complete information will be furnished 
you upon application to: 


D. H. Atwater, Manager 
Group insurance Program 
Eastern Air Lines, Inc. 
16 Rockefeller Plaza 
New York 20, New York 


Please return all Company property and equipment. 


/s/ A. M. Beverly 


A. M. Beverly 
Manager-Flight 
Engineers, Systen 


THERE'S NO SUBSTITUTE FOR EASTERN'S EXPERIENCE 


EXHIBIT 11 


August 27, 1962 


Mr. A. M. Beverly 

Manager Flight Engineers - System 
Eastern Air Lines, Inc. 

Miemi International Airport 
Miami, Florida 


Dear Mr. Beverly: 
We understand that the Company nas recently sent notices to certain 


Flight Engineers in the employ of the Company discharging them on the 
alleged ground that their servicesare no longer needed. 


This Association hereby protests these discharges as a violation of 
our agreement and in accordance with Section 17 of that agreement, we 
hereby raise this matter as a formal grievance for your consideration. 


Very truly yours, 


is/ Jack Robertsoa 
Jack Robertson, President 
FEIA-EAL Chapter 
JR/ow 
cc: HEC, FEIA-EAL Chapter 


FEIA (DCA) 
Labor Bureau of Middle West 


EXHIBIT 12 
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GRIEVANCE 
FEIA copy, mail to FEIA-EAL Chapter, 558 Hialeah Drive, Hialeah, Florida 


Tot _ Hr, Asle Rabideau Supt. Flight Engineers _ywiemi (Base) 


I hereby grieve my discharge under the applicable terms of the Agreement botuoen 
the Association and the Company, notice which I received August 27, Xfo). 


F/E Signature bi. sce Miams 


pate _ August 30, 1962 


EXHIBIT 15 
Page 1 


Soptember 13, 1962 


Mr. Ae Me Boverly, Manager 
Flight Engineers ~ Systea 
Eastern Air Lines, Inc. 
Miami International Airport 
wiami, Florida 


Dear Mr. Beverly? 


I have your letter of September %, 1962 in which you refused to process the 
grievances concerning the dicmissal by you on August 23 and 25 of certain flight 
engineers who have been engaged in a work stoppage, which grievances were 
raised by those individuals, and, in addition, were brought to your attention 
in my letter to you of August 27, 1962. 


You give three reasons for your refusal to process these grievances: 


First <= that the agreement botween Eastern and this Association has been 
torminated. 


Thore is no basis in fact or in low for this assertion. A work stoppage 


{s in process over a dispute which involves requests by this Association and by 
the Company for changes in specific provisions of our agreement. Neithor party 
has requested the elimination of Section XVI or XVII pertaining to the investi“ 
gation and adjustment of grievances. Indeed under Ecction 204 cf the Railway 
Labor Act those provisions of our agreement could not be terminated and they 
remain currently effective. This is co oven s£ 4t were true (and ne vigorously 
deny that it 1s true) that the striking employees Envolved in this grievance 
have been lawfully replaced, for both the Courts and the CAS have specifically 
ruled thats “strikers who have been replaced retain a status of striking 
employees and are entitled to the benefits of the precedures which are required 
to be established pursuant to Section 204 of tho Railway Labor Acte” 


Second -- that the grievances should have been filed by tho individual 
employees under Section XVI. 


My letter of August 27, raising the grievances under Section XVII 
conforms precisely to the provision in that Section which permits grievances to 
be filed by the grievant “or through his representative.” In any ovent, as 
you well know, each of the employees you dismissed by your lettors of August 23 
and 25 did in fact file individual grievances under Section XVI, and you have 
refused to proceed with the processing of the grievances raised in that mannor 
as well. 


Third -- that the flight engineers 4n question have not been “discharged, 


‘EXHIBIT 15 
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Mr. Ae M. Beverly 
September 13, 1962 
Page 2 


disciplined or dismissed, and their separation from the Company is not subject 
to the procedures applicable to grievances, discharges, disciplinary actions or 
dismissals.” 


Section XVI and XVII of the agreement provide for the investigation 
and adjustment of all grievances, including, specifically, grievances concerning 
flight engineers who have boen “disciplined or dismissed from the Company." In 
your letter of August 23, 1962, you advised certain of the grievants here 
involved thats “your services are no longer necded and you are hereby terminated...” 
In your letter of August 25, 1962, you advised the remainder of the grievants hore 
involved that ".s.. you have been permanently replaced... As a consequence, 
there is now no further need for your services." All of these employees clearly 
have been “dismissed,” or else that term has no meaning whatsoever. As dis- 
missed employees, they are entitled to an investigation, and determination by 
the Company, and ultimately by the System Board, of their grievance that their 
dismissal was in violation of the agreement. 


Each of the reasons you give for refusing to process these grievances 
is without merit, and I respectfully urge that you reconsider your action. In 
the event you continue to refuse to process these grievances, you/may consider 
this a formal requost to submit to the System Board of Adjustment, in accordance 
with Section XVIII of our agreement a new and separate grievance which I hereby ~~ 
raise on behalf of the Association, posing the question of whether, as the 
Association contends, the refusal of the Company to process the grievances wa 
have been discussing in this letter is in violation of Section XVI and XVII 
of our agreement. Wo shall defer our submission of this grievance to the 
Chairman of the System Board until wa have recoived your response! to this 
letter. We hope that you will reconsider your refusal to proceed: with the 
existing grievances, and thereby make the submission of this new one moot. 


You are also advised that I am writing this letter in my capacity as 
President of the Association, and, in that capacity, as the representative 
of each of the employees to whom you sent a letter dated September 5, 1962 
refusing to process his individual grievance. This letter is intended to 
constitute a reply to your September 5 letter, for and on behalf of each of 
them, protesting your refusal to proceed. 


Very truly yours, 


Jack Robertson, President 
Flight Engineers* International 
Association, EAL Chapter 


EXHIBIT 35 


FLIGHT ENGINEERS ' INTLERNATIONAL ASSOCIATION 
AFL-CIO 


100 Indiana Avenue, N.W., Washington 1, D.C. DI 7-4511 


September 27, 1962 


Mr. W. Willard Wirtz 

Secretary of Labor 

United States Department 
of Labor 

Washington 25, D. C. 


Dear Mr. Wirtz: 


I have been asked by Mr. Jack Robertson, President of the 
EAL Chapter of FEIA to convey a proposal to you for settling the 
Eastern strike. It is their request that this proposal be submitted 
to Eastern Air Lines as soon as possible. 


It has now been more than six weeks since the parties to this 
dispute have met, and it is my hope that through your good offices 
further meetings may be arranged for the near future. 


Sincerely, 


R. A. Brown 
President 


RAB:scre 
oeiu #2 afi-cio 


"Air Safety Through Engineered Flight” 


EXHIBIT 35 
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EAL Chapter, FEIA proposes to settle the current strike on the 
following terms: 


1. 


Crew Complement 


Feinsinger October 17, 1961 recommendatioa 
modified as follows: 


(a) The Company shall have the rignt to immediately 
transition to three-man jet crews, subject to 
accomplishing the necessary training. There shall 
be no Group A and B designations. 


The pilot training provided by the Feinsinger 
Report shall be sufficient to enable the Flight 
Engineer to satisfactorily perform the third 
pilot duties presently being performed by the 
third pilot at his position. Such training 
must be obtained in Company equipment. 


Rates of Pay 


(a) Rates of pay upon resumption of work will be the 
existing rates plus 10.82% average increase. 


No retroactive pay. 
Kheel Board No. 144 recommendation of 3% increase 
effective April 1, 1962 will be deferred until 
April i, 1963. 

All Other Issues 

As recommended by Kheel Board #144. 


Present agreements will be fully conformed to the 
intent of the above. 


All striking Flight Engineers to be returned to work 
in accordance with seniority. 


EXHIBIT 36 


EASTERN AIR LINES 
incorporated 


MIAMI INTERNATIONAL AIRPORT 
MIAMI 48, FLORIDA 


Office Of Member Of The 
Vice President National Safety Council 
October 10, 1962 


x. Jack Robertson, President 
FEIA-EAL Chapter 

558 Hiaieah Drive 
Hialeah, Florida 


Dear Mr. Robertson: 


Eastern Air Lines has received, from The Honorable W. Willard Wirtz, 
Secretary of Labor, copy of Mr. R. A. Brown’s letter of September 27, 1962 
in which Mr. Brown states that he has been "asked byMr. Jack Robertson, 
President of the EAL Chapter of FEIA, to convey a proposal . . . for set~ 
tling the Eastern strike." Attached to Mr. Brown's letter is a proposal 
which we have considered carefully. 


I assume (since a further 10.82 percent wage increase on top of the 
one effective July 15, 1962 would be obviously absurd) that paragraph 1 
through 4 of your proposal are intended to speak as of July 17, 1962, the 
date on which the identical proposal was made by Eastern Air Lines to you. 
I£ so, please be advised that all of these changes have already been placed 
in effect, as stated in Mr. MacIntyre's letter of July 18, 1962 addressed 
to all flight engineers, and as affirmed by the Federal Courts. 


Paragraph 5 of your proposal thus appears to be the only new item 
advanced by you, and since all striking flight engineers have been 
permanently replaced they obviously cannot be returned to work. 


If I have misunderstood any part of your proposal, or if there are 
any other matters which you care to discuss, please let me know. 


Yours very truly, 


/s/ J. 0. Jarrard 


J. 0. Jarrard 
Vice President-Industrial Relations 
JOS/ai 


cc: Mr. W. W. Wirtz 
Mr. R. A. Brown 


BEFORE THE 


NATIONAL MEDIATION BOARD 


In the matter of the application of 
THE AIR LINE PILOTS ASSOCIATION 


Alleging the representation 
dispute pursuant to Section 2, 
Ninth, the Railway Labor Act, 
involving the employees of 
Eastern Air Lires, Inc. 


Case No. R-3641 
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BRIEF OF 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, EAL CHAPTER 


Communications with respect to 
this Brief should be sent to 


ZIMRING, GROMFINE AND STERNSTELN: 
1001 Connecticut Avenue, N. W.: 
Washington, D. C. 20036 


Counsel for Flight Engineers' 


Internationai Association 
EAL Chapter 


March 11, 1964 


THE REPLACEMENTS ARE NOT ELIGIBLE TO VOTE BECAUSE 
THEY HAVE NOT BEEN EMPLOYED AS PERMANENT REPLACEMENTS 
FOR THIRD SEAT JOBS. 


At the outset, it must be remembered that there is no craft or 
class dispute raised by the application, and no such issue has been litigated. 
The rights of the replacements to vote must, thus, be measured solely by 
whether they were employed as permanent replacements for third seat jobs. 

The abbreviated record in this case indicates that Eastern was able 
to resume air transportation after the June, 1962 strike by the employees 
represented by EAL Chapter, by resort to three main sources of manpower for 
third seat jobs: 275 pilots furloughed as a result of "parking" the Martin 
404 fleet, an undetermined number of pilots who had been flying on jet 
equipment as "third pilots," and new hires. As the record now stands in this 
case, it is impossible to determine the precise circumstances of employment 
and status of these employees today for the reason that the information 
required to substantiate the facts was never disclosed or made available to 
EAL Chapter. Thus the Board cannot, as would be the practice of the National 
Labor Relations Board in a representation proceeding in which the eligibility 
of certain employees was challenged, determine on a case-by-case basis from 
this record whether each individual employee presently occupying the third 
seat is entitled to vote in a representation election as a "permanent" 
employee. All that can be done on the record herein is to sketch in the 
boundaries and outlines of the problem, and thereby suggest those areas in 


which additional inforcation is required before a final determination on 


voter eligibility may: be had. But even what is already in evidence plainly 


suggests that all of the replacements were temporary. 


One group of employees resorted to by Eastern as replacements for 


the striking flight engineers was 275 pilots who were "furloughed" in August, 


1962, by the grounding of the Martin 404 fleet. (Tr. 60) These,were junior 
pilots. Immediately upon their furlough as pilots, they were "hired" back 

as flight engineers and sent to flight engineering school (Tr. 65), where 
they received substantially less flight engineer training than the training 
heretofore received by the striking flight engineers. (Tr. 72)8 : None of 
these pilots was expected to obtain the A & E or A & P mechanic specialist 
license, which licenses were possessed by the striking flight engineers in 
accordance with the terms of the collective bargaining agreement. (Tr. 67-70) 
Upon completion of their flight engineer training and after being checked out 
as a flight engineer, these 275 pilots were assigned to the line ‘as flight 
engineers. While serving as a flight engineer, each of these 275 pilots was 
advised that he would be "covered by the current stancard Eastern Air Lines' 
flight engineers’ terms and conditions." Additionally, however, ‘the pilots 
were advised that they would "retain your pilot seniority." (See EAL Chapter 


Exhibit 2.) These pilots were further advised as follows: 


"So long as, or when, you are required to forego your exercise 

of pilot seniority, either ty reason of being a Student Flight 
Engineer or by being assigned as a Flight Engineer, you will be 
entitled to and receive supplemental amounts of pay, if, and to 
the extent, the total remmmeration to which you would then 
currently be entitled as a result of a successful pilot bid would 
be greater than your remuneration as a Student Flight Engineer or 
Flight Engineer, as the case may be." 


The National Mediation Board may, on the question of the flight engineer 
training received by these pilots, take administrative notice of the 
testimony before Congress by the then President of the Flight Engineers' 
International Association, Ronald A, Brown. At page 509 of the Hearings 
before a Subcommittee of the House Committee on Government Operations, 
87th Cong., 2nd Sess. (1962), testimony was adduced showing that flight 
engineer ground school traiaing in hours on Eastern Air Lines for DC-7's 
was 140 hours pre-strike, 48 hours post-strike; for Constellations comp- 
arable figures are 340 and 36; for Electras 135 and 27; for the B-707's 
120 and 60; DC-8's 143% and 60. 
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Thus, each of the 275 pilots was "frozen" to the flight engineer seat, or 
as Mr. Harlan euphemistically put it, "it is my understanding that at least for 
a substantial period of time they were not roingto exercise their whim to bid 
for various jobs which they might have bid." In return for this "freezing in," 
the 275 were guaranteed pay protection. The "substantial period of time" 
alluded to by Mr. Harlan must mean 18 to 20 months, for it appears that most 
of the 275 are still sitting in the flight engineer seat, and have been unable 
to bid out. (Tr. 110) 

This resume of the evidence adduced with reference to the 275 is, 
as previously suggested, abbreviated. For, either the information needed for 
full development of the facts was not known to the witness, or was not made 
available even though it was stated that the information was available in 
the records of the company .? 


The law developed with respect to the voting rights of replacements 


for striking employees is clear. If the replacement is "permanent," he is 


entitled to vote. Pacific Tile and Porcelain Co., 137 N.L.R.B. 1358 (1963)2° 


Under ordinary circumstances, employees newly hired as replacements for 
economic strikers are presumed "permanent" employees and eligible to vote 
unless this presumption is rebutted by the party challenging the eligibility 


of the replacements. Apart from the fact that EAL Chapter does not agree 


ED, 


9. The unavailability of this evidence means that EAL Chapter is fore- 
closed from determining, for example, whether the files indicate 
each of the 275 was advised when he was hired that he was being per- 
manently employed as a replacement for the striking flight engineers 
in the third seat; whether or not, because these 275 are now senior 
to new hires flying as co-pilots, they are demanding the opportunity 
to bid out of the third seat (Tr. 109-110; 201-202; 208); whether or 
not the personnel files indicate the nature of the base transfers as 
being temporary (Tr. 152-154). 


EAL Chapter, by reference to National Labor Relations Board precedent, 


does not mean to ‘suggest that those decisions are binding upon the 
(footnote 10 continued on next page.) 
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with this allocation of the burden of proof, supra pp. 5-6, the presumption 
is not applicable in the instant case, for the evidence clearly shows that 

the 275 employees were not newly hired employees, rather they were merely 

transferred from a pilot assignment to a flight engineer assignment. As 


transferred employees only, they are not entitled to the benefit of the 


presumption. Pacific Tile and Porcelain Co.,137 N.L.R.B. 1358, 1367 (1962) 


Moreover, unilateral statements by Rastern at the hearing (Tr. 158), or 
otherwise, that the replacements are "permanent" is not controlling, As 
stated by the National Labor Relations Board in Pipe Machinery Co., 79 
N.L.R.B. 1322, 1325 (1948), "Of course unilateral utterance of the word 
"permanent" is not in itself determinative; the actual facts in every case 
must be carefully weighed." Similarly, the fact that the 275 pilots still 
remain in the flight engineer seat is not itself dispositive. The National 


Labor Relations Board has said: "The test of whether the . . . employees 


10. (Continued) 
Board any more than it may be said that the National Labor Relations 
Act is binding upon the Board. As the Board well knows, there is no 
precedent, however, under the Board's history on this issue.: Therefore, 
reference to other areas of labor law to determine the practice with 
respect to comparable problems is useful. The Railway Labor Act and 
the National Labor Relations Act are similar in their basic purpose of 
avoiding interruptions to interstate commerce by promoting peace and 
order in labor management relations. To this end the two Acts have 
many parallel provisions, imposing positive duties and responsibilities 
on employers and employees alike, and defining employer and employee 
rights and making provision for their protection, including rights of 
organization and association free from interference, improper influence 
and coercion. Accordingly, it would be most appropriate for the 
National Mediation Board to draw upon the experience of the National 
Labor Relations Board in reaching its decision herein. 


In that case the National Labor Relations Board, in denying voting 
rights to employees transferred from within the Company to replace 
strikers said: ". . . These were not newly hired employees to whom 
the presumption of permanent replacement would apply. . ." 


are permanent replacements is not their length of service on the job but 
the circumstances under which they are hired.” Sherman Lumber Co., 121 
N.L.R.B. 1488, 1490 (1958). 

Applying these guiding legal principles to the facts of this case, 
the Board can reach no other conclusion than that the 275 pilots furloughed 
from the Martins are not "permanent" replacements, and thus are not entitled 
to vote in a representation election among the occupants of the third seat. 
The evidence is clear that these employees are pilots first and temporary 
flight engineers second. They were transferred from pilot assignments to 
third seat assignments in order to break the strike. Their furlough as pilots 
and rehiring as flight engineers was a facile bookkeeping transaction. They 
all maintain their pilot seniority; and in order to prevent them from 


exercising this pilot seniority for bidding a pilot job, it was necessary 


to "freeze" them temporarily in to their flight engineer jobs and guarantee 


pay protection in return therefor. But it is obvious that they will not 
indefinitely consent to remaining flight engineers while junior personnel, 
hired since the date they were assigned to the flight engineer job, are free 
to bid pilot assigaments., It would be incongruous for the Board to hold that 
an employee compelled to remain a flight engineer under these circumstances is, 
in fact, "permanent." The facts remain that these 275 employees consider 
themselves pilots and would bid pilot assingments immediately if permitted to 
do so by their employer and Union. 

Little by way of additional argument need be made about the 
ineligibility to vote of the second group of replacements, the former jet 
"third pilots" who were transferred to jet flight engineers jobs. To whatever 
extent they remain in the third seat today, they are surely temporary replace- 


ments. Prior to the commencement of the strike, these employees were flying 


in the fourth seat of the jets. Commencing in July, 1962, they were recalled 
from the general furlough in which status all pilots had been placed as a 
result of the strike and assigned to the flight engineer training school, where 
they received the same drastically reduced flight engineer training as was 
received by the 275 former Martin 404 pilots. (Tr. 84) The likelihood thst 
these third pilots will remain as flight engineers is certainly no greater 
than that of the other pilot group, for these men were relatively high on 


the pilot seniority list. (Tr. 89, 95-96) They too were initially frozen in 


to the third seat (Tr. 98), and guaranteed the same supplemental pay as received 


by the 275 pilots (Tr. 93-94). 

For the reasons outlined above with respect to the 275 plies, 
these third pilots must be considered temporary employees. They are pilots 
first, and temporary flight engineers second, with histories as pilots and 
with aspirations of pilots. In fact, such is their pilot orientation that 
Eastern found it necessary to compel them to remain in the third seat in order 
to break the strike. Under these circumstances they must be considered tem- 
porary employees, rather than permanent, and therefore not eligible to vote in 


the representation election among bona fide occupants of the third seat.2? 


LLU EERIE 


12. It may be useful in examining the correctness of this conclusion, to 
look at the result that would pe reached in an analogous hypothetical 
situation, During a strike on a national railroad by the firemen 
represented by the Brotherhood of Locomotive Firemen and Enginemen, 
the railroad, in an effort to break the strike and remain operating, 
enters into an agreement with the Brotherhood of Locomotive Engineers. 
The agreement provides that members of the Engineers union will man the 
left side of the cab as well as the right side. Subsequently, but 
still during the pendency of the strike, the Brotherhood of Locomotive 
Engineers files an application for a representation election ‘among 
employees manning the left side of the cab. Can there be any question 
that the engineers serving as firemen during the strike are not 
entitled to vote, but are merely temporary employees who will return to 
the right side of the cab when the strike is settled, 


The remaining group of employees involved in the issue of whether 
strike replacements hired for third seat jobs should be permitted to vote 
are the new employees hired subsequent to August, 1962. Many of these 
employees were undoubtedly hired in response to certain classified advertise- 


ments placed in newspapers throughout the country by Eastern. (EAL Chapter 


Exhibits 3, 4, 5, 6)33 The record indicates that the striking flight engineers 


on September 27, 1962, made an unconditional 4offer to return to work with 
Eastern on precisely the same terms as Eastern had theretofor indicated it was 
willing to accept, and, even more important, on the same terms as Eastern was 
then in fact applying to occupants of the third seat. (Tr. 288; EAL Chapter 
Exhibit 35) On October 10, 1962, Eastern rejected these unconditional offers 
to return to work. (Tr. 289; EAL Chapter Exhibit 36) 

Under these facts, any new employee hired subsequent to the 
unconditional offers by the flight engineers to return to work are not 
eligible to vote. In Keliburn Manufacturing Co., 45 N.L.R.B. 322, 327 (1942), 
the National Labor Relations Board stated the controlling principle as 


follows: 


13. These advertisements are relevant for the additional reason that they 
indicate the temporary character of the employment as flight engineers 
of the furloughed Martin pilots and jet third pilots. For surely ALPA 
was not going to permit these new hires to be given pilot assignments 
ahead of more senior employees flying in the flight engineer seat. 
Obviously, these new hires were employed _to act_as flight engineers, so 
that the more senior pilots could bid pilot assignments ss soon 2s 
possible. (Tr. 187) 


It is established beyond any doubt that the fact that striking flight 
engineers desired to return to work with no loss in seniority and 
bidding rights does not render their offer “conditional.” H. N. Thayer 

, Co., 99 N.L.R.B. 1122 (1952), enf'd., 213 F.2d 748 (ist Cir.), cert. 
denied, 348 U. S. 883 (1954). 


‘While we do not decide in this proceeding whether or not 
the Company unlawfully refused to reinstate the strikers, 
the record pursuades us that the striking employees, upon 
making an unconditional offer to return to work, were | 
thereby accorded a right to available jobs which, for the 
purposes of determining eligibility to vote, is_ superior 
to the right of employees hired after the unconditional 
offer. Accordingly, we shall direct . . . that employees 
hired thereafter /ghe date of the unconditional offer to 


return to wo shall not be eligible to participate in: 
the election.'"'15 (Emphasis added.) i 


———— 


See also Columbia Pictures, 64 N.L.R.B. 490 (1945). 


—_—_—_—___ 


15. As indicated by the National Labor Relations Board in that case, 
this principle applies even in the absence of a determination that 
the refusal to reinstate the striking employees, when in fact they 
had not been permanently replaced, was an unfair labor practice. 


THE STRIKING FLIGHT ENGINEERS ARE ELIGIBLE TO VOTE. 


The striking flight engineers retain their status as employees 
under the Railway Labor Act, as the courts have held. This precise issue was 


presented to the Court in a case involving the Railway Labor Act, Air Line 


Pilots Association v. Southern Airways, 49 L.R.R.M. 3145, 3153-3154 (M.D. 


Tenn. 1962) where the Court said: 


‘ALPA's position is that the striking pilots were ‘striking 
employees’ and that the relationship of employer and employee 
was not terminated by the strike. On the other hand, Southern 
contends that the striking pilots were permanently replaced 
and that the employer-employee relationship had terminated. 
Neither party cites any authority to support its position. 


"A long line of decisions involving the National Labor 
Relations Act hold that a strike does not terminate the 

emp loyer-employee relationship. Those decisions, however, 
are not helpful since the National Labor Relations Act 
provides that the term ‘employee’ shall include ‘any 
individual whose work has ceased as a consequence of, or 

in connection with, any current labor dispute, or because 

of any unfair labor practice, and who has not obtained any , 
other regular and substantially equivalent employment, * * * * 
29 U.S:C.A., Sec. 152 (3). No: comparable provision is 
contained in the Railway Labor Act. However, it has long 
been recognized by the courts that in the absence of statute, 
the relationship of employer and employee is not completely 
terminated by a strike, but that a new status arises. 
N.L.R.B. v. Carlisle Lumber Co., 94 F.2d 138, 144, 1-A 

LRRM 620 (9th Cir. 1937), cert. den. 304 U.S. 575, 2 LRRM 
623; Jeffery-DeWitt Insulator Co. v. N.L.R.B., 91 F.2d 134, 
136-137, 1 LRRM 634 (4th Cir. 1937), cert. denied 302 U.S. 
731, 2 LRRM 623; Michaelson v. United States, 291 F. 940, 

942 (7th Cir. 1923) (reversed on other grounds, 266 U.S. 42); 
Tri-City Central Trades Council v. American Steel Foundries, 
238 F. 728, 733 (7th Cir. 1917); Iron Molders’ Union v. 
Allis-Chalmers. Co., 166 F. 45, 52 (7th Cir. 1908) ; 
Dail-Overland Co. v. Willys-Overland, 263 F. 171, 188 

(N.D. Ohio 1919). The Court's research has disclosed only 
one decision holding that a lawful strike destroys the 
relationship. Birmingham T. & Sav. Co. v. Atlanta, 

B & A Ry. Co., 271 F. 743, 745 (N.D.Ga. 1921). The 


principle was thus stated in Michaelson v. United States, supra: 


"'In the case of a controversy over wages and conditions of 
work in a private and local industry, we agree with counsel 
for plaintiffs in error that a "strike" does not of itself 


terminate the relation of employer and employee. A 
controversy arises, and the employees, then at work, 
say to their employer: 


"'tWe shall stop work until you are in what we may consider 
a more reasonable state of mind. We shall deprive you 

of our labor as a legitimate means of exerting economic 
pressure to induce you to yield. If we do go out, we 
shall remain at hand, ready to negotiate with you 
concerning fair wages and working rules, and ready to 
return to work the moment we can agree." 


""T£, by reason of a failure to agree, the employees 
stop their work, a "strike" is on, They are no longer 
working and receiving wages; but, in the absence of 
any action other than above indicated looking to a 
termination of the relationship, they are entitled to 
rank as "employees," with the adjective "striking" 
defining their immediate status.'" 


"These authorities establish beyond doubt that the 
strikers did not lose their standing as employees..." 


The right of the strikers, as employees, to vote is clear, particularly in 


in a case such as this, where they have made an unconditional offer to 
return to work and that offer has been rejected. 

Assuming arguendo_ that the Board should find, contrary to the 
facts in the record, that the striking flight engineers have been permanently 
replaced, EAL Chapter respectfully urges that the Board should not adopt any 
policy which disenfranchises them under the circumstances of this case. EAL 
Chapter urges that under the Railway Labor Act, the Board is free to adopt, 
and should adopt, the rule enunciated by the National Labor Relations Board 
in A. Sartorius & Company, Inc., 10 N.L.R.B. 493. The National Labor Relations 
Board, in that case, after first noting that Congress insured employee status 
to strikers, held: 

"The Act contemplates that during the currency of a strike, 

the employer and the striking employees may settle the strike, 

with the striking employees returning to their former jobs, 


Gisplacing individuals hired to fill those jobs during the 
strike. Strikes are commonly settled in this manner." 


EAL Chapter believes that this rule is the fairest. The striking flight 
engineers must be returned to their jobs. The replacements currently occupying 
those jobs will have to be dismissed or returned to pilot jobs. These 
replacements can have no reasonable expectancy of remaining in the flight 
engineer seat. Only the striking employees have that expectancy. Accordingly, 
these striking employees, as the only employees with any interest in the 
determination of the representative for the third seat, are entitled to vote. 
ALPA, the party upon whom the Board placed the burden of 
demonstrating the strikers are not entitled to vote, introduced no evidence 
whatsoever to show that the striking employees have either abandoned their 
employment or otherwise are not entitled to vote in the representation election. 
EAL Chapter, recognizing it is arguably improper to place upon ALPA the burden 
of proving the facts peculiarly within the possession of the striking 
employees and EAL Chapter, offered to make available to ALPA each and every 
one of the striking flight engineers. (Tr. 300, 311) ALPA declined to 


accept this offer; hence, the Board is impelled to the presumption that all 


of the strikers are ready and willing to return to their jovs .t© 


———— 


16. For the reasons stated in the Introduction to the Brief, EAL Chapter 
objects to any unilateral investigation of the status of the strikers 
as a violation of due process. 


IN THE ALTERNATIVE, THE STRIKING FLIGHT ENGINEERS, 

AS DISMISSED EMPLOYEES, ARE ENTITLED TO VOTE UNDER 

RULE 6 OF THE BOARD'S RULES. 

Alternatively, if the Board does not agree with the argument just 
made that the striking flight engineers are entitled to vote under the 
decision in the A. Sartorius case, discussed above, EAL Chapter believes they 
are entitled to vote as "dismissed employees" under Rule 6 of the Board's 


Rules and Regulations. Rule 6 provides in pertinent part that "dismissed 


employees whose requests for reinstatement account of wrongful dismissal are 


pending before proper authorities, which includes the National Railway 


Adjustment Board, are eligible to participate in elections among the eraft or 
class of employees in which they are employed at time of dismissal." 

There is in evidence before the Board (EAL Chapter Exhibits 9 and 10), 
letters sent to each of the striking flight engineers who remained on strike 
after the company's ultimatum, advising them of their dismissal from 
employment with Eastern. EAL Chapter submits these employees clearly have 
complied with the sole requirement of Rule 6 by having their requests pending 


before at least three "proper authorities." 
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Eastern Air Lines, Inc. 


wey 


REPLY BRIEF OF 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, EAL CHAPTER 
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ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Counsel for Flight Engineers’ 


International Association 
EAL Chapter 


March 17, 1964 


Directing our attention now to the replacements hired from the 
outside -- EAL Chapter has pointed out in its main brief why, apart from 
any other considerations, the Board must conclude that those of these new 
hires equal in number, at the very least, to the total number of former 
Martin and jet third pilots, must be regarded as having been hired ultimately 
to fill the flight engineer jobs then being performed by the more senior 
former Martin and jet third pilots. We have also described in detail the 
cogent precedents which require the Board to exclude from voting eligibility 
any of these new hires employed subsequent to the time when EAL Chapter made 
an unconditional offer to return to work, and Eastern rejected that offer. 

Significantly, ALPA does not deal with this contention at all. 
Eastern attempts to meet it solely by contending (Eastern Brief, pp. 14-15) 
that the offer to return to work (FEIA Ex. 35) was not in fact an “uncon- 
ditional" offer. Stripped of the rancor and rhetoric with which Eastern has 
sought to disguise the fact that it really has no answer,” Eastern'’s argument 
boils down to a claim that the offer was not "unconditional" because a 
return to work on the basis of the offer would have represented a victory 
for the strikers. But surely the Board will not fail to recognize that, on 
the contrary, the offer represented a complete capitulation by EAL Chapter 


on the basic issues over which the strike was instituted. The crew 


complement terms were the carrier's terms, not the Union's terms; the economic 


terms were the carrier's terms, not the Union's terms; and most of all, they 


were the very same terms that the carrier was then, in fact, applying to the 


men it had transferred to the flight engineer job,as the carrier itself 


5.  Eastern's gratuitous insult suggesting that EAL Chapter has made "a 
clumsy attempt to be facetious" or that it has failed "to grasp the 
economic facts of life" is hardly a substitute for reason and argument. 


admitted in rejecting the offer. (See FEIA Ex. 36) One could hardly 


conceive of a more unconditional offer than one, such as is here involved, 


where the strikers offer to come back under all of the conditions of employ- 
ment then being applied to the strikers' replacements. They asked only that 
they retain their seniority, and no principle of law is more firmly 
established than that such a request does not make a return-to-work offer 
conditional. (See footnote 14 of EAL Chapter's main brief.) By the standards 
urged by Eastern there could never be an unconditional offer to return to 
work except by a striker whose job had been left vacant during the strike, 

and the whole firmly established concept of the right of an economic striker 
to return to work if he has not been permanently replaced would become 
meaningless. 

The confusion which Eastern seeks to inject, and which the Board 
must avoid, arises out of an attempt to make it appear that EAL Chapter's 
contention depends upon being able to answer the question. whether Eastern's 
refusal to accept the unconditional offer was illegal. That question, 
however it will be answered in a tribunal that will properly consider it, 
has nothing whatsoever to do with the issue we are now discussing. In the 
cases cited at pp. 18-19 of EAL Chapter's main brief, it was clearly decided 
that replacements hired after the rejection of an unconditional offer by the 
strikers to return to work cannot be permitted to vote in an election whether 


—— ee 


or not the rejection of the return-to-work offer was lawful. 


IN THE 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
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Member of the National Mediation Board; 


HOWARD G. GAMSER, Individually and as a Member 
of the National Mediation Board 
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Defendants. 


EASTERN AIR LINES, INC., a Delaware corporation, 
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STATE OF NEW YORK ) 
) SS.: 

COUNTY OF NEW YORK) 

CLYDE MUIRHEID, being duly sworn, deposes and says: 

1. I aman airline pilot flying as Captain for Eastern Air Lines, 
Inc. (hereinafter referred to as "Eastern"). I have been a pilot for Eastern 
since December 4, 1939. I am at present the elected Chairman of the Master 
Executive Council of the Air Line Pilots Association, International (herein- 


after called "ALPA" or "Association"). The Master Executive Council is an 


internal body of ALPA which is elected by the flight crew members working 
for Eastern and which functions as the immediate representir, voice of such 
employees. We do so as a part of the overall organization of flight crew 
members known as ALPA which has been representing flight crew personnel on 
the scheduled airlines of this country since 1933. As such ALPA has for 
many years and does now'represent captains, co-pilots and third crew members 


variously described as co-pilot-engineers or flight engineers. 


2. This affidavit is made in opposition to plaintiff's motion for 
a preliminary injunction enjoining the National Mediation Board from conducting 
and concluding an election to determine representation of third crew members 
on Eastern. Such election, conducted in accordance with Section 2, Ninth of 


the Railway Labor Act (hereinafter called the "Act'’) is now in process, the 


ballots having been distributed by mail on April 29, 1964 with provision 


for the count of the ballots on May 26, 1964. 


3. The persons being balloted are those employed by Eastern in 
third crew member capacity and former third crew members or flight engineers. 
The request for the investigation of a dispute concerning representation under 
Section 2, Winth of the Act was made by ALPA on October 4, 1963. The Act makes 
it the duty of the National Mediation Board, upon the request of a party in- 
voking its services with respect to a dispute concerning representation among 
a designated group of employees, to 

" |, investigate such dispute and to certify 

to both parties in writing, within thirty days 
after the receipt of the invocation of its 
services, the name or names of the individuals or 
organizations that have been designated and author- 


ized to represent the employees involved in the 
dispute and certify the eame to the carrier." 


u, Since October 4, 1963, there has been delay after delay by 


reason of a whole variety of complaints and objections of one kind or 
another from the Flight Engineers' International Association, EAL Chapter 


(hereinafter sometimes referred to as "EAL Chapter"). 


5. The application by ALPA leading to certification of a col- 
lective bargaining agent was made on behalf of third crew member employees 
of Eastern numbering upwards of 670. Since the summer of 1962 these employees 
have been working for Eastern without an agreement covering them as third 
crew members as to rates, rules and working conditions, without contractual 
provision for a System Board of Adjustment as required under the Railway Labor 
Act for the processing of grievances and disputes, and without ene opportunity 
for effective representation. The employees we are talking about are perma- 
nent employees of Eastern, having been so found by United States District 
Judge Richard A. Levet in a determination rendered on September a, 1962 in an 
action brought by EAL Chapter against Eastern and ALPA. In that same deter- 
mination Judge Levet found that the flight engineers were economic strikers 
who had been permanently replaced. Likewise, the National Mediation Board, 
following an investigation and hearing in which EAL Chapter participated and 
in which the specific issue was raised and briefed by all parties, found 
that the employees of Eastern had a permanent interest in the jobs involved 


and were not temporary employees as contended by EAL Chapter. 


6. At the time that ALPA filed its application under Section 2, 
Ninth it had been designated as collective bargaining agent by the signed 
authorization cards of more than 93% of the third crew members in the employ 


of Eastern, Following the submission of such applications additional signed 


authorization cards designating ALPA were received and filed with the 
National Mediation Board bringing the total ALPA designations by the third 


crew members in Eastern's employ to 95%, plus. 


7. Taking all of the flight deck employees that is to say, 
captains, co-pilots, and third crew members, there was at the time of filing 
a total of 2233 such personnel. In order to make clear beyond question our 
overwhelming support by the employees and our substantial interest under 
the Act, we filed designations with the Board which then totaled 2,027 and 
amounted to more than 90%. It is noteworthy that these designations of ALPA 
by Eastern'’s permanent and regular employees were received within a period of 
two weeks following circularization among such personnel. Since that time 
and as of November 1962, there have been received a total of 2,115 designations 
by such employees running to ALPA as their collective bargaining agent. This 
amount to 94% of all flight deck personnel in the employ of Eastern as of 
October 4, 1962. As to third crew members as of October 4, 1962 we have filed 
a total of more than $5% of such personnel. It is on the basis of these 
employee authorizations and designations of ALPA, which were inspected and 


checked by the National Mediation Board, that the proceeding which the 


Eastern Chapter seeks to enjoin, had been commenced and is now, after many 


aggravating delays, nearing completion. 

8. The EAL Chapter, which has given no evidence of having any 
authorization, support or designation by any of the permanent, regular employees 
of Eastern, seeks to maintain the status of bargaining representative for 
people who do not desire it to act as such, for whom it does not speak and aas 
not spoken for a period of almost two years. It is significant that following 


the economic strike called by the EAL Chapter on June 23, 1962, 103 returned 


to Eastern's employ as third crew members and of this 103, 97 have designated, 
by signed authorizations, ALPA as their collective bargaining agent. EAL 
Chapter depends upon a certification obtained on January 19, 1948 which is 
obsolete and does not represent the desires of the employees affected. The 
employees have a protected vight as to their bargaining agent under Section 2, 
Fourth of the Railway Labor Act which provides that 

‘the majority of any craft or any class of employees 

shall have the right to determine who shall be the 

representative of the craft or class..." 

S. Eastern, in negotiations with EAL Chapter eondneted under the 
Act, had proposed changes in the job and qualifications for third crew members 
pursuant to the recommendations and report of the President's commission on 
the Airlines Controversy, also known as the "Feinsinger Corin teaion which 
entailed the acquisition of pilot training for certain third eeu ueibers: 
This report was made after many months of investigation in which EAL Chapter, 
through its parent organization FEIA, was heard and actively participated. A 
Presidential Emergency Board established on Eastern's property in the dispute 


over contract terms between EAL Chapter and Eastern made the recommendations. 


10, EAL Chapter's rejection of the program so based was the primary 


cause of its strike on June 23, 1962, The statement made in the memorandum 


of law submitted on behalf of EAL Chapter in support of this application at 


page 2 that 
"Since June 1962 EAL Chapter and 500 flight engineers 
represented by it have been engaged in a strike 
against Eastern in protest of certain unfair labor 
practices committed by Eastern." 
is not accurate. The strike came about, as the Courts have on several occasions 


noted, as an economic strike, as a result of the engineers? refusal to accept 


training of the kind contemplated by the President's Commission and followed 


by the Eastern Presidential Emergency Board and others and adopted by 


Eastern. 


11. Eastern'’s resumption of service started in July and gathered 
force during August, with all types of equipment which were going to be used 
being in service in the forepart of September. During this period, in 
addition to the 103 flight engineers who returned to third crew employment, 
Eastern employed as permanent replacements the pilots who had lost job 
opportunities as a resuit of the discarding of the Martins and the third 
pilots on jets who were now available for third crew member positions and 
similarly situated persons. Since that time there has been no agreement 
specific to their employment in the third crew member seat, notwithstanding 
that ALPA has by the designation of a vast preponderance of these employees 


been selected as their representative. 


12, Indeed, the demand for representation by ALPA has been so 
overwhelming as to make its inability to provide protection for the third 
crew members a source of great confusion, concern and turmoil among the 
employees involved. ALPA engaged in numerous attempts to negotiate with 
Eastern seeking recognition as collective bargaining agent in order to reach 
an agreement covering rates, rules, working conditions, grievance machinery 


and the establishment of a System Board of Adjustment. 


13, The negotiation of such agreement was constantly thwarted by 
the Carrier's refusal to negotiate an agreement for third crew members. It 
was only after a period of more than a year of such attempts, which had been 


met by the Company's insistence that the National Mediation Board be 


utilized to determine representation on the basis of certification’ that we 


made our application to the Board on October 4, 1963. 


14. It is ironic that EAL Chapter upon such a record ead presume 
to impose upon the Federal Courts, the Civil Aeronautics Board and the 
National Mediation Board, claims of conspiracy and cooperative action between 
ALPA and Eastern. In this connection the letter of Charles H. Ruby, President, 
Air Line Pilots Association, to E. C. Thompson, Executive Secretary of the 
National Mediation Board, dated October 4, 1963, transmitted at the time of 
the filing of the application speaks very plainly of the situation which we 
then faced. A copy of such letter is attachec hereto as Exhibit ts We were 
faced with increased demand from the flight personnel for an agreenent , which 


at that time we had been without for more than a year. All this has been 


severely compounded and aggravated by a further delay to date of nine additional 


months. 

15. Moreover, the frustration of representation for thina crew 
members as contemplated by the Act, does not stop with that group. These 
persons function in the close confines of the cockpit as part of a team con- 
sisting of a captain, a co-pilot and third crew member in the highly coordinated 
operation of the aircraft. The restiveness directly atieivatanie <0 the lack 
of representation and protection has communicated itself to other’ flight deck 
crew members numbering at the present time more than 2,300. This is a most 
unhealthy and deplorable situation which can directly be traced to the continued 


and repeated delays in securing an agreement and unresolved representation. 


16. The present application for preliminary injunction is one ina 
long series of acts conducted by the EAL Chapter which have been characterized 


by the Federal Courts and by public officials including the President of the 
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United States as being irresponsible and unlawful. Some brief background 
concerning the origin of this matter is warranted. The matter of how to 
train and qualify the third crew members of modern aircraft came under inten- 
sive scrutiny on Eastern during hearings conducted by the Presidential 
Emergency Board chairmaned by David L. Cole. After many months of hearings 
in which both ALPA and EAL Chapter and the Carrier were extensively heard, 
the report of the Presidential Emergency Board of July 21, 1958 recommended 
that the third crew member or flight engineer receive pilot training and 
qualifications with particular respect to jet aircraft. The Company and 
ALPA accepted these recommendations but EAL Chapter did not and struck the 


airline over this issue for 39 days in November and through December, 1958, 


17. The National Mediation Board with respect to United Air Lines 
on a matter likewise involving third crew members held that all members of the 
cockpit constituted put a single craft. This was made after many months of 
hearings in which FEIA was a party and was heard. The EAL Chapter struck 
Eastern on February 18, 1961 notwithstanding an existing contract. At the 
same time certain other chapters of the parent organization struck a number 
of carriers in an effort to coerce the government and the National Mediation 
Board into reversal of the determination concerning third crew members made 


by the Board on United. This strike by EAL Chapter and other chapters were 


declared illegal by the Courts. There was an outright refusal on the part 


of the flight engineers, striking during the period of the contract, to 


require their personnel to return to work. 


18. A substantial part of the air transportation of this country 


had been unlawfully paralysed for almost a week. This unlawful strike by 


EAL Chapter and allied engineer chapters had been declared by the Federal 


Courts to be one of the most costly and disruptive strikes known to the 
airline industry, and illegal at that. Nevertheless, a basis for the ces- 
sation of this unlawful strike was developed by the President of tiie United 
States in establishing a Comission on the Airlines Controversy. Pursuant 
to Executive Order this Commission, which came to >e known as the Feinsinger 
Commission, after many months of meetings and investigation, involving the 
active participation of the EAL Chapter through FEIA, made a final report 

on October 17, 1961. Pilot qualification for certain third crew nenbers and 
new hires was provided. There were other provisions for the seourity and 


protection of the flight engineers. 


19. Eastern accepted the recommendations of that Commission. How- 
ever, EAL Chapter in negotiations ensuing with the Company eiearened a 
strike and in 1962 the late President John T.Xennedy established an 
Emergency Board, which after hearing the dispute with the participation of 
the EAL Chapter and Eastern, recommended among other things, that the 


Feinsinger report be implemented. 


20, During this period other Presidential Emergency Boards were 
established on Trans-World Airlines, Pan American World Airways, Inc. and 
these likewise recommended that the third crew member problem be dealt with 
essentially in accordance with the recommendations and provisions ‘of the 


report of the President's Commission on the Airlines Controversy. | 


21. In connection with the resolution of the same problem on Pan 
American, at the instance of President Kennedy on April 16, 1962, an arbitra- 


tion board consisting of George Meany, President of AFL-CIO, Professor 


George Taylor, Professor of Economics at the University of Pennsylvania and 
Edgar J. Kaiser, one of the country's leading industrialists, was established 
to consider the treatment of the third crew member. This Board likewise 
rendered an award on May 21, 1962 which provided for pilot qualification of 
the third crew member and essentially adopted the report of the President's 


Commission on the Airlines Controversy. 


22. However, EAL Chapter refused te make an agreement based upon 
such recommendations and served notice of strike for June 1, 1962. Then 
Secretary of Labor Arthur J. Goldberg and the late President Kennedy inter- 
vened in an effort to resolve these issues. In consequence of such intervention, 
on June 14, 1962, Eastern agreed to arbitrate. However, the EAL Chapter 
refused to do so notwithstanding the urging of the late President Kennedy to 
"either submit this case to arbitration or agree with the carriers on some 


other means of settling this dispute without any interruption of operations." 


23. The proffer of the National Meciation Board on June 22, 1962 


of further mediation was rejected by the EAL Chapter. on the following day, 


the late President Kennedy made public note of the fact that a sensible 
solution was open to both parties and he cautioned the flight engineers of 
EAL Chapter that "to persist in the strike course would be the height of 


irresponsibility on their part”. 


2%. On June 23, 1962 George Meany, President of the AFL-CIO, like- 
wise urged that the strike be avoided and EAL Chapter resume negotiations. 
Notwithstanding Eastern's agreement to settle all unresolved issues substan- 
tially in conformity to the President's Commission Report including the crew 
complement dispute, the flight engineers rejected the offer and went on 


strike. 


25. On Juiy 17, 1962, Eastern made a further offer to the flight 


engineers. A copy of such offer contained in a letter from J. 0. Jarrard 


to Jack Robertson, President of FEIA-EAL is annexed hereto as Exhibit 2. 


Following a recitation of such offer Eastern proposed, in the event the EAL 
Chapter rejected the same, to make such offer to all flight engineers with 
the proviso that those not accepting would be "permanently replaced as 
rapidly as possible". On the following day, July 18, 1962, a rejection having 
been received from the EAL Chapter, a letter went out to all flight engineers 
from the President of Eastern extending the same offer to the flight engineers 
individually. A copy of such letter is annexed hereto as Exhibit 3. On 
July 19, 1962, Eastern initiated efforts to return the airline to active 
operation which had heretofore been completely shut down. To that end it 
began to train personnel for third crew member positions. Further efforts 
to mediate the dispute were abortive and on July 23, 19562 Eastern resumed severely 
curtailed operations. As is noted in the decision of United States District 
Court for the Southern District of New York by Feinberg, D. J. 

"As a result of the strike Eastern has been forced 

to furlough approximately 17,000 employees, who 

have suffered a loss of $12,000,000 a month in 

wages and benefits. The strike has resulted in a 

serious reduction of the airline service received 

by the 115 communities normally served by Eastern 

and has disrupted the travel plans of a large 

portion of the public." 

26. During the period from July 19 until September, 1962, Eastern 
engaged in extensive retraining and qualification of third crew members for 
both jet and piston aircraft. As a result of the strike it was determined 
that Martin equipment would no longer be put back into operation and some 


275 co-pilots who were on furlough with no prospect of employment were 


offered and accepted employment as third crew members. Similarly, other 


pilot personnel were trained and employed on a replacement basis to replace 
third crew member seats. In addition, of the flight engineers who were on 


strike, 103 returned to serve as third crew members. 


27. During this period, that is to say, in August, 1962, the 
Company on at least two occasions again advised the flight engineers of 
opportunity to return to work with clear notice that the failure to respond 
will result in all vacancies being permanently filled with a request for 
bids on suck vacancies from pilots. This is set forth in a letter dated 
August 8, 1962 from J. 0. Jarrard, Vice President Industrial Relations of 
Eastern to Jack Robertson, President FEIA-EAL Chapter, a copy of which is 
annexed hereto as Exhibit 4. It is also set forth in a letter from Mr. 
MacIntyre to all Eastern flight engineers and other Eastern employees dated 


August 10, 1952 and annexed hereto as Exhibit 5. 


28. The employees who have designated ALPA as their representa- 
tive constitute virtually all the third crew members in the service of 
Eastern. Their right to be represented and to secure an agreement in 


accordance with the desires of the majority has certainly not been given 


effect for almost two years. The EAL Chapter on the other hand has been 


in the Federal Court in two separate actions in New York without success. 

Their claims of conspiracy and of bad raith bargaining have been rejected. 
The Court, moreover, has said that we should go to the National Mediation 

Board so that representation can be settled. The EAL Chapter also went 

to the Civil Aeronautics Board and that agency turned down its contentions 
and likewise turned this problem to the National Mediation Board. The EAL 
Chapter also went to the Court of Appeals for the District of Columbia and 


that Court also directed the matter to the National Mediation Board. The 


National Mediation Board has thoroughly processed this matter. The EAL 


Chapter, being concerned that it will lose the election, now again would 
engage the Federal Court to defer, for the purposes of delay and frustration, 


the election process. 


Sworn to before me this /s/__Clyde Muirheid 
CLYDE MUIRHEID 


llth day of May 1964. 


MILDRED R. NEBEL 

Notary Public, State of New York 
No. 31-8108200 

Qualified in New York County 
Commission Expires March 30, 1966 


EXHIBIT I 


AIR LINE PILOTS ASSOCIATION INTERNATIONAL 
55th Street & Cicero Ave. 
Chicago 38, Illinois 


sober 4, 1963 


Mr. E. C. Thompson 
Executive Secretary 
National Mediation Board 
Washington 25, D. C. 


Dear Mr. Thompson: 


The Air Line Pilots Association, International, has for some time 
been actively involved in efforts to reach an agreement with Eastern 
Airlines which would provide effective coverage and representation for 
flight crew members. Our continuing attempts to negotiate an agreement 
which would provide adequate rates and conditioas, permit the operation 
of new equipment, straighten out seniority dislocations and give full 
protection to seniority rights have been rebuffed by the Company. Mat- 
ters have reached a very critical stage. 


As we advised the Board at our meeting of October 4, 1963, Eastern 
has at various times expressed some concern respecting representation 
and used this as a basis for its refusal to bargain. There is no sub- 
stance to this claimed concern. It has simply been used as a means of 
avoiding collective bargaining problems which, as a result, have become 
more acute. 


As you know, Eastern more than a year ago made certain managerial 
aecisions which involved job amalgamation, and led to changes in the job, 
training and qualifications of certain of the cockpit personnel. This 
is not without precedent in this industry, and should not be used to frus- 
trate the negotiation of a collective bargaining agreement and the dis- 
charge of the carrier's obligations under the Railway Labor Act. 


A number of actions hac been brought in the United States District 
Court challenging the Company's actions with respect to the crewing of 
the aircraft and the changes entailed in the management decisions we re- 
ferred to. The claim was also made that Eastern and ALPA had violated 
the Railway Labor Act. Upon applications to the Courts for injunction 
these claims were found to be without merit. The Appellate Courts af- 
firmed. A complaint to the Civil Aeronautics Board essentially challen- 
ging the same conduct was dismissed by that Board. For your information, 
we are separately forwarding to you copies of the several decisions re- 
ferred to. 
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There is no basis for any genuine question as to representation. 
Nevertheless, in order to clear any possible doubt, we asked all cockpit 
personnel to express their continuing wish for representation by the Air 
Line Pilots Association and for this purpose circulated authorization to 
act cards commencing about two weeks ago. At the present time of a total 
of 2233 flight deck employees, we have received 2027 cards, more than 90 
per cent. We have advised the Company of this. All of these cards are 
delivered to you herewith for your inspection. 


Under the circumstances, Eastern's refusal to engage in effective 
negotiations covering the flight crew members is completely without jus- 
tification. We call your attention to the fact that the breakdown in 
negotiations, unless remedied, is certain to result in a serious inter- 
ruption in service. We think it urgent that the Board take immediate, 
effective action in this dispute. 


We intend to secure a collective bargaining agreement properly pro- 
tecting all the persons involved, and to do this as promptly as possible. 
We hope to accomplish this without an interruption of service. Since 
Eastern has stated a concern regarding representation for the pilot- 
engineer or third crew member, we are likewise forwarding to you herewith 
an application under Section 2, Ninth as to such employees, completely re- 
serving single coverage of all flight deck crew members. No question has 
been raised by Eastern respecting ALPA's representation of the captain or 
copilot and in our view no question of representation exists for any crew 
member. Nevertheless, in order that we may get along with the bargaining 
process and conclude agreement as contemplated under the Act, we ask that 
you process this matter as expeditiously as possible. 


Very sincerely yours, 


AIR LINE PILOTS ASSOCIATION 


CHARLES H. RUBY, President 
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EASTERN AIR LINES 
Incorporated 
MEMBER OF THE NATIONAL SAFETY COUNCIL 


July 17, 1962 


Mr. Jack Robertson 
President, FEIA-EAL Chapter 
558 Hialeah Drive 

Hialeah, Florida 


Dear Mr. Robertson: 


Since early 1960, Eastern Air Lines, Inc., has been seeking to work out an 
agreement with Flight Engineers International Association - EAL Chapter cover- 
ing the Company's Flight Engineers. The Company has earnestly sought to 
protect the job security and economic interests of the employees represented 
by FEIA. We felt that considerable progress had been made toward a settlemert 
when, on February 17, 1961, FEIA illegally struck the Company on the basis of 
an issue over which the Company had no control - an issue limited to another 
airline and an order of the National Mediation Board. 


Despite the fact that the FEIA strike was judicially declared to be illegal and 
the FEIA defied the court orders requiring a return to work, the Company 
yielded to the request of the President of the United States and the Secretary 
of Labor that the employees be restored to service without reprisal. The 
Company further cooperated fully at all times with the Feinsinger Commission, 
which was created by the President to seek a solution for the problems of job 
security, qualification and representation of flight engineers. 


The Company accepted the carefully considered recommendations of the Feinsinger 
Commission, and offered to sign a contract with FEIA on that basis. When no 
contract resulted FEIA ‘threatened to strike in February 1962, and the President 
appointed Emergency Board No. 144 to seek a final solution. In the hearings © 
before the Board, FEIA reverted to its original proposals submitted in 
February 1960, and refused to discuss the problems which the Feinsinger 
Commission studied and discussed in its Report. 


Emergency Board No. 14% recommended implementation of the Feinsinger Report and 
it also recommended generous pay increases and other contract benefits for the 
flight engineers. Despite the substantial cost, the Company offered to negoti- 
ate a contract based on those recommendations. 


Shortly thereafter, the Taylor-Meany-Kaiser Arbitration Board at Pan American 
endorsed the Feinsinger Report with a minor modification which Eastern offered 
to accept. On June 14th, President Kennedy, through Secretary Goldberg, re- 
quested the parties to arbitrate all issues in dispute. Eastern acceded to 
the President's request, but you rejected it. 
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On June 21, 1962, Secretary of Labor Goldberg was able to negotiate a settle- 
ment between TWA and its flight engineers which followed the Feinsinger Report 
with certain modifications. Again, Eastern offered to negotiate an agreement 
with FEIA based on that settlement. 


In all, seven Presidential Boards have endorsed the Feinsinger Report. The 
President, the Secretary of Labor and other officials in Washington have 
endorsed it. The Secretary of Labor has worked diligently to implement it on 
American, TWA and Pan American, and its principles have been accepted by 
employees on each of those three carriers. 


Despite all this, FEIA struck Eastern on June 23, 1962, and the Company's 
operations have been completely shut down for nearly four weeks; at a revenue 
loss to the Company of over $25,000,000. Nearly 18,000 employees have been 
thrown out of work through this conduct of FEIA, and hundreds of thousands of 
travelers have been inconvenienced while Eastern's competitors have profited 
at Eastern's great expense. The President has concluded that this strike is 
"the height of irresponsibility", and all responsible observers have agreed. 


We have been cooperating closely with officials in Washington, believing that 
their efforts and the leadership qualities of the FEIA might produce an early 
en@é to this senseless strike. Although these efforts are continuing, the 
Company is compelled to take affirmative and positive action to resume opera- 
tions immediately. In the interests of the stockholders, the 18,000 jobless 
employees and the public, we must act now. 


As we advised you yesterday, the changed circumstances resulting from your 
strike, necessarily require some modifications in offers previously made to 
you by the Company. Accordingly, we now advise you that any previous offers 
made by the Company are hereby formally withdrawn and the Company now offers 
to sign an agreement containing the following principles, provided FEIA accepts 
the same in writing on or before July 18, 1962. 


1. Crew Complement ; 
Feinsinger October 17, 1961 recommendations modified as follows: 
(a) The Company shall have the right to immediately transition to 

3-man jet crews, subject to accomplishing the necessary train- 
ing. There shall be no Group A & B designations. 

(b) The pilot training provided by the Feinsinger Report shall be suf- 
ficient to enable the Flight Engineer to satisfactorily perform 
the third pilot duties presently being performed by the third 
pilot at his position. Such training must be obtained in 
Company equipment. 


Rates of Pay 

(a) Rates of pay upon resumption of work will be the existing >ates 
plus 10.82% average increase. 

(b) No retroactive pay. 

(c) Kheel Board #144 recommendation of 3% increase effective April 1, 
1962 will be deferred until April 1, 1963. 


All Other Issues 
As recommended by Kheel Board #144, 
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4, Present agreements will be fully conformed to the intent of the above. 


We shall be available to discuss these proposals with you today, tonight and 
tomorrow. However, because of the urgency of the current strike situation and 
Easterats public responsibility, we must have a written acceptance not later 
than 6 p.m. July 18, 1962, delivered to Mr. J. 0. Jarrard, Room 301, Executive 
House, Washington, D. C. 


If an acceptance is not received by the time specified above, the Company will 
offer the same terms and conditions to all of the flight engineers individually 
subject to the following conditions. 


(1) Flight engineers who accept such terms and conditions and report to 
their supervisors, on or before July 24, 1962, in person, that they 
are ready for work and will work on such terms and conditions, will 
be given the training comtemplated by the Feinsinger Report for the 
jet third seat, at Company expense and in the manner provided in that 
Report. 


Flight engineers who do not comply with paragraph (1) above will, if 
re-employed by the Company, be restricted to service on propeller— 


Those flight engineers who do not return under either (1) or (2) above will be 
permanently replaced as rapidly as possible. 


Very truly yours, 


/s/ 3. O. Jarrard 


J. 0. Jarrard 
Vice President - Industrial Relations 


ee: Secretary of Labor, Hon. Arthur J. Goldberg 
Under Secretary of Labor, Hon. W. W. Wirtz 
Dr. Nathan Feinsinger 
Chairman Leverett Edwards, National Mediation Board 
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EASTERN AIR LINES 
Incorporated 
Eastern Air Lines Building - 10 Rockefeller Plaza 
New York 20 


July 18, 1962 


To all Eastern Air Lines Flight Engineers: 


Attached is a letter which was delivered personally to the President of 
the Flight Engineers International Association - EAL Chapter yesterday, with 
copies to Government officials and to the FEIA negotiating committee. The ' 
letter was discussed with the FEIA committee in sessions at the Labor Department 
in Washington yesterday afternoon, last night and today. Despite the best 
efforts of the Government and Company officials, no agreement was reached by 


the time limit specified in the letter. 


In view of the further impasse in the negotiations with the FEIA, the 
Company has no alternative but to take affirmative and positive steps to resume 
operations. The tremendous and increasing losses imposed by the strike on the 
jobless employees, the Company and the public require that such steps be taken 
immediately. 


Effective at once, the terms and conditions set forth in the attached . 
letter of July 17, 1962 shall be applicable to all flight engineers of Eastern 
Air Lines. You have received, and are familiar with, copies of the Feinsinger 
Report and the Kheel Board (Emergency Board No. 144) Report. Therefore, I 
believe the terms of your employment upon return to the Company will be clear 
from the July 17 letter together with those Reports. 


In order to return to work it will be necessary for you to report in | 
person at the office of the Superintendent or Assistant Superintendent of Flight 
Engineers at your base, on or before July 24, 1962, at which time you will be 
allowed to elect whether or not you will take the jet flight engineer training 
and thus be eligible for jet assignments. If you do not elect to take such 
training, you will be restricted to propeller aircraft. Those who do not 
report by that date may be replaced, and any who are reemployed thereafter will 
be restricted to propeller aircraft. 


The office of your Superintendent of Flight Engineers will be open begin- 
ning tomorrow, July 19, 1962, and will maintain office hours every day, including 


You will be instructed by your supervisor as to further procedures and as to 
when you will be recalled to work and placed on the payroll. 


/s/_ Malcolm A. MacIntyre 
Malcolm A. MacIntyre 
President and Chief Executive Officer 


encl. 
Copies to all EAL employees 


EXHIBIT 4 


EASTERN AIR LINES 
Incorporated 
MEMBER OF THE NATIONAL SAFETY COUNCIL 
Miami 48, Florida 


Mr. Jack Robertson, President August 8, 1962 
FEIA-EAL Chapter 
§58 Hialeah Drive 
Hialeah, Florida 


Dear Sir: 


Pay rates effective upon return to work which on an average increased 
by 10.82% the rate in effect prior to the strike. The company further 
offered to consider giving a somewhat higher rate to pilot-engineers 
in a three-man jet crew than to flight engineers in a four-man jet 
crew, but in any event the rate would be below that of the jet co- 
pilot. It must be obvious to all that the strike in which you are 
engaged has reduced the company's financial ability to make the same 
concessions we offered before the strike started. Beacuse of the tre- 
mendous losses to your company, resulting from the strike, of which 
the flight engineers must bear the responsibility and the consequences, 
Eastern Air Lines cannot afford, nor can it be expected by any rule of 
fairness or principle, to assume the same concessions it had been 
willing to assume if there had been no strike. Eastern Air Lines will 
not agree to any obligation for a retroactive increase prior to the 
date each flight engineer returns to work. 


An increase in pay of 3% effective April 1, 1963, or, in the alterna- 
tive, any further upward pay adjustment necessary during 1963 to 
maintain the existing relationships to Captains" pay. 


Prior rights for flight engineers to third crew members’ positions on 
all propeller aircraft and rights to the third seat on jets for those 
present flight engineers on the active payroli and performing duties 
assigned by the company on August 3, 1962, and any additional jet 
pilot-engineer seats as might become available to flight engineers in 
the future, subject to agreement of the unions legally entitled to 
bargain with respect to such seats or to the rights hereby reserved 
by the company to determine in its absolute discretion. 


Income Guarantee: 


a. In the event a present permanent flight engineer is hereafter fur- 
loughed as a direct result of the reduction of pure-jet crews from 
four to three, or 


In the event a present permanent flight engineer eligible for jet 
jobs is furloughed because he cannot obtain necessary qualifications 
to serve as a member of a three-man pure-jet crew, or 
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c. In the event a present permanent flight engineer returns to active 
service at a date specified by the company and is thereafter fur- 
loughed because the company has disposed of propeller aircraft, 


then in any of such three events the flight engineer will receive a 
full-earnings income guarantee from Eastern Air Lines, up to four 
years, depending on length of employment with EAL in any capacity, 
with offset of other employment earnings. 


In other words, all present permanent flight engineers are now offered 
the following in the way of jobs and job security if they return to 
active service: 


a. A prior job right for all flight engineers now on the active pay- 
roll and performing duties assigned by the company on August 3, 
1962, to fly jets as pilot-engineers in a three-man crew (all 
necessary training on company time and at company expense). There 
is still the possibility that rights to further pilot-engineer 
positions on jets might later result. Since our new position of 
pilot-engineer is a combination of former jet third pilot duties 
and jet flight engineer duties, it is obvious that both flight 
engineer and the pilots have an interest in the rights to such 
positions. This possibility of job security on the pure-jets can- 
not be construed as a promise or a commitment. However, it is a 
serious possibility each Flight’engineer’ must consider. 


A prior job right to fly as a flight engineer on propeller 
equipment. 


Full-earnings income guarantee (offset by other employment earnings) 
up to four years, depending on length of employment with EAL in 

any capacity, if furloughed after return to service because of 
reduction from four to three members of jet crews, because of 
inability of an eligible flight engineer to obtain jet pilot- 
engineer qualifications, or because of disposal of propeller 
aircraft. 


All other economic issues be resolved as recommended by Presidential 
Emergency Board No. 144, 


The company must proceed immediately with its program to resume full operations 
under its obligations to the public, its other employees and the shareowners. 
This requires that we Fill all jobs on jet and propeller aircraft at the earli- 
est possible date. Therefore, if there is a further impasse and if we cannot 
reach an agreement with FEIA, we will make the above offer to the individual 
flight engineers. Flight engineers individually will be given first oppor- 
tunity to fill the third seat on propeller aircraft if they accept this com- 
pany offer in the manner and by the time specified in the company offer to the 
individuals. In addition, flight engineers individually will be given, at 
company expense, in such numbers and at such times as the company may deter- 
mine, the training for a commercial pilot's license and instrument rating. 
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Upon return to work flight engineers will be given the pay increases and other 
rights specified above. 


The business situation created by the losses occasioned by this strike and the 
deterioration of future bookings with the consequential possibie impairment of 
the financial condition of the company, has, among other things, compelled the 
company to make arrangements to dispose of all its Martin 404 fleet. All 

these factors, taken together, mean that a considerable surplus of flight 

crew members will exist for a substantial period of time. The disposal of the 
Martin fleet will, of itself, create a surplus of at least 250 pilots. As of 
today, however, there are vacancies on propeller aircraft wnich flight engineers 
may be eligible to fill. As described above, there may also be vacancies for 
pilot-engineer jet third seats. 


Present permanent fiight engineers who agree, on or before the company's bid 
offer to the individuals expires, will have a prior right to the flight engineer 
positions on propeller aircraft, and the possible opportunity for pilot-engineer 
positions on jets in accordance with the foregoing. Those who do not accept 

the offer by the deadline set by the company will lose all prior rights to 
vacancies, on propeller equipment, or any rights for flight engineers to pilot- 
engineer positions on jets which may become available. 


In order to insure that all these vacancies shall be permanently filled, we will 
also request bids on such permanent vacancies from pilots. 


Very truly yours, 
EASTERN AIR LINES, INC. 
/s/ 3. 0. Jarrard 


J. 0. Jarrard : 
Vice President-Industrial Relations 
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EASTERN ATR LINES 
Incorporated 
Eastern Air Lines Building - 10 Rockefeller Plaza 
New York 20 


August 16, i962 


To All Eastern Air Lines Flight Engineers: 


For the past three days we have been making a final effort to reach an 
agreement with your representatives which would conclude this strike on a basis 
fair to all concerned. We met with the Negotiating Committee of FSIA-EAL 
Chapter on Tuesday, August 7, and again on Wednesday, August 8. A written 
proposal was given to your Committee on August 7, and further concessions and 
clarifications were incorporated in a new written Company proposal delivered 
at the meeting on August 8. 


Attached to this letter is a summary of the Company's final written pro- 
posal of August 8. The FEIA-ZAL Chapter made no counterproposal, but took the 
position that no settlement could be reached unless the Company would turn 
back the calendar to June 22, ignore all the hardships, losses and other 
changed circumstances resulting from the strike, and guarantee to ‘all the 
flight engineers all third crew member seats on all equipment forever, despite 
the repeated refusals of the Committee (and most of the individual flight 
engineers on July 24) to accept reasonable offers which would have given such 
guarantees without further extension of the strike. Time and changed circum- 
stances cannot be ignored. All opportunities which were available before the 
strike cannot be revived. Job priorities lost by rejection of the Company's 
offers of July 17 and 18 (open for acceptance through July 24) cannot be re- 
gained simply by wishing or demanding. We must proceed from here, not June 22, 
July 17, or July 24. 


Your Negotiating Committee has rejected the Company's final offer as set 
forth in the letter of August 6 to Mr. Jack Robertson. 


In view of this further impasse in the negotiations with FEIA-EAL Chapter, 
and in view of, the Company's duties to the traveling public and to the 17,000 
employees and the 30,000 stockholders who are innocent victims of the flight 
engineers' strike, the Company must now take the final steps necessary to 
resume full operations. We are accordingly announcing now that all jet 
operations and supplementary 2-engine Convair service will be resumed by 
Eastern Air Lines on August 23 at 12:01 a.m. in addition to the jet and Air- 
Shuttle operations now successfully restored. Furthermore, the Company has 
made a permanent decision to retire its twin-engine Martin aircraft, as a 
consequence of which there will be a pilot surplus. 


The offer contained in the attached letter of August 8, 1962 addressed to 
Mr. Jack Robertson is now made individually to each present permanent flight 
engineer and may be accepted up to 2400 on August 16, 1962. 
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The present permanent flight engineers who accept this offer by 2400 
August 16, will have prior rights to the third seat on propeller aircraft, will 
be offered pilot training as indicated in the attached letter, and will be in 
line for any further jet pilot-engineer jobs which may become available for 
flight engineers in the future. Those who fail to accept this offer by the 
deadline will lose ail prior rights to vacancies and training on all equipment, 


both propeller and jet. 


If you desire to accept this offer, you should return the attached state- 
ment, signed by you before a Notary Public and properly notarized, in the 
enclosed envelope addressed to Mr. J. 0. Jarcard, P. 0. Box 477, International 
Airport Branch, Miami 48, Florida, and postmarked on or before 2400 August 16, 
1962. 


In making this offer to you individually, the Compeny is not unmindful of 
its legal obligations to deal with the FEIA-ZAL Chapter. On all collective 
bargaining matters the Company will recognize your union as long as it repre- 
sents the majority of the emplcyees in the craft or class. 


In order to insure that all these vacancies wiil be promptiy and perma- 
nently filled, we are interviewing qualified applicants from outside the 
Company and we are also requesting bids from pilots. 


/s/ Maicolm A. Macintyre 
Malcolm A. Macintyre 
President ané Chief Esecutive Officer 


Attachments 
Copies to all EAL employees 


P.S. - Having just returned from a 30,000 mile flight throughout the South 
Pacifie and the Orient, I have haé an opportunity to review the difficulties 
brought about through the strike which has involved your future and the 
Company's future since June 23. 


Frankly, as I look back over the years and the efforts made to develop 
Eastern Air Lines and its personnel to the present high standards of opportunity, 
rates of pay and benefits, I cannot help put feel a keen sympathy for the 
approximately 17,000 employees furloughed for this period, their families and 
our thousands of stockholders, to say nothing about the millions of friends 
made among the general public. 


Consequently, I implore you to consider vour own future and that of your 
families as well as all others involved, and accept what I consider a fair and 
equitable final opportunity for you, as an individual, which I am sure you will 
never regret, for Eastern Air Lines' future will continue and prosper, regard- 
less of whether you or I are still among the living. 


Sincerely your friend, 


/s/ E. V. Rickenbacker 
E. V. Rickenbacker 


IN THE 
UNITED STATES DISTRICT COURT 


FOR THE. DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS’ INTERNATIONAL ASSOCIATION, : 
EAL CHAPTER, 


Plaintiff, 


ewe 


-against- 
Civil Action 
NATIONAL MEDIATION BOARD ET AL., 
No. 1028-64 
Defendants 


ae oe 08 ae ce oe oe 


EASTERN AIR LINES, INC., Intervenor as 
Defendant. 


eo oe 


AFFIDAVIT 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) me 

W. GLEN HARLAN, being first duly sworn according to law, deposes 
and says: : 

(1) I ama member of the firm of Gambrell, Harlan, Russell, Moye 
& Richardson, counsel for Eastern Air Lines, Inc. (Eastern), Intervenor as 
Defendant in the above-entitled action. I have been personally familiar 
with labor relations matters, including negotiations, of Eastern for more 
than twenty years, and have personal familiarity with the facts hereinafter 
set forth. This Affidavit is made in support of Eastern's Opposition to 


the Request for Injunctive Relief in the above-captioned action. 


(2) For several years prior to the negotiations between Eastern 


and the Flight Engineers’ International Association-EAL Chapter (FEIA) 


which led to the FEIA strike which began June 23, 1962, FEIA had objected 
to the provisions of the collective bargaining agreement between those 
parties which permitted either party to call upon the National Mediation 
Board (the Board) to designate a neutral to break deadlocks between the 
representatives of the parties on the System Board of Adjustment. In such 
earlier negotiations, FEIA had indicated a preference for the use of the 
services of the American Arbitration Association rather than the Board in 
the designation of neutrals. 

(3) In the negotiations which led up to the 1962 strike, FEIA 
proposed complete elimination from the agreement of the provision thereof 
which stated: "In the event the Board of Adjustment is unable to agree 
upon the fifth member within ten (10) days after receipt of such notice, it 
shall request the National Mediation Board to name a referee," and to elimi- 
nate also all provisions for settlement of a deadlock between representa- 
tives of the parties on the Adjustment Board. Eastern opposed that propo- 
sal, and in the proceedings before Presidential Emergency Board No. 144 
(the Kheel Board), Eastern reverted to the earlier suggestion of FEIA and 
proposed as an alternative that the American Arbitration Association be 
used to designate a neutral to break deadlocks. In its Report, dated May 1, 
1962, the Kheel Board recommended withdrawal of the FEIA proposal, referred 
to Eastern's suggestion for settling the matter, and recommended that a 
method for breaking deadlocks be included in the agreement. 

(4) On July 17, 1962, after an impasse had been reached in 
Eastern's attempts to settle the strike, Eastern announced its intention of 


placing in effect contractual provisions in accordance with the Kheel Board 


recommendation together with other provisions specified in a letter of 
July 17, 1962; and when FEIA refused to accept that proposal, Eastern pro- 
ceeded to place such terms and conditions into effect. Included in the 
provisions thus placed in effect was an amendment of the Adjustment Board 
procedures to provide for designation of a neutral by the fnertean Arbitra- 
tion Association. In subsequent litigation brought by FEIA against 
Eastern (208 F. Supp. 182, aff'd, 307 F. 24 510 (2d Cir. 1962) cert. denied, 
372 U. $. 945 (1963)), Judge Feinberg of the Southern District of New York 
held that Eastern acted lawfully in thus unilaterally changing existing 
terms and conditions as set forth in the former agreement. 

(5) Upon resumption of operations in July and August 1962, 
Eastern replaced all of the strikers who failed to return to work, and on 
August 23, 1962 Eastern advised the flight engineers who had not completed 
their probationary period (and who therefore under the established 
grievance procedures had no right to file a grievance with vesbect to their 
termination) that "your services are no longer needed and you are’ hereby 
terminated." On or about August 25, 1962, Eastern advised the remaining 
strikers that "you have been permanently replaced as a flight engineer with 
Eastern Air Lines. As a consequence, there is ndw no further aed for your 
services." Eastern had in fact at that time permanently caplsced all of 
the strikers and had all of the flight crew members which it needed for 


operations then contemplated for the foreseeable future. 


(6) Thereafter some of the individual strikers filed with 


Eastern documents which they designated as "grievances", and FEIA filed a 
document purporting to be a "group grievance" on behalf of all the strikers 
who had been given the notices referred to above. Eastern rejected such 


purported "grievances" on the grounds, among others, that the matters 


complained of were not proper subjects for grievances and that the purpor- 
ted "group grievance" was not authorized by the established grievance 
procedures. Section XVI B of the prior agreement between Eastern and FEIA 
provided as follows: 
"3, When a Flight Engineer has passed his probationary 

period he shall not be disciplined or dismissed from the Company 

without notification in writing as to any such action and such 

Flight Engineer shall not be disciplined or dismissed without an 

investigation and hearing provided that the Flight Engineer makes 

written request for an investigation and hearing within sevea 

days after receiving such notification.” 

(7) FEIA protested against the action of Eastern in rejecting 
such “grievances”, but when Eastern persisted in its position with respect 
thereto, FEIA did not attempt to process those "grievances" further. Ipstead, 
FEIA filed a purported "grievance" -- which it specifically stated was separate 
and apart.from the other “erievances" -- in which it complained of Eastem's 
refusal to process earlier grievances". The individuais who had filed ‘ 
“prievances” did not file appeals or protests with respect to Eastern's rejec- 
tion cf their "grievances". Section XVII of the former agreement between 
Eastern and FEIA provides for Eastern to evaluate any grievance and render a 
decisicn within ten days, following which it is provided: 

"B. I£ the grievance is still not adjusted, it may be sub- 


mitted within fifteen (15) days to the Superintendent of Flight 
Engineers who will render a decision within five (5) days." 


"C. If the grievance is still not adjusted it may be sub- 
mitted in writng to the System Board of Adjustment within ten 
(10) days.” 


(8) Eastern rejected the "grievance" of FEIA protesting Eastern's 
refusal to process the earlier "grievances", and the Adjustment Board was 
unable to reach a decision because Eastern's representatives thereon decli- 
ned to act with respect to that purported "grievance", contending that it 


was not properly before the Adjustment Board. The Adjustment Board took no 


further action with respect to that purported "grievance", However, by 
letter of December 12, 1962, Mr. 0. N. Roberts of FETA, purporting to act 
as "Chairman" of the Adjustment Board, requested the Nationai Mediation 
Board to appoint a neutral. Such request was not authorized by the Adjust- 
ment Board. Eastera responded to the request, pointing out in a letter of 
December 20, 1962 to the Board the reasons why such request should be 
denied. A copy of that letter of Eastern is attached hereto as Exhibit A. 


The Mediation Board has not appointed a neutral. 


(9) The individual strikers whom FEIA purports to represent have 


not filed individual requests for reinstatement as active employees, and 
FEIA has not asked their reinstatement except as part of an indirect and 
conditional proposal for settlement of the dispute, conditioned on a rever- 
sion to tezms and conditions which are no longer possible of effectuation. 
FEIA still is picketing Eastern at some locations, carrying signs which assert 
that FEIA is stili "on strike". 

(10) Upon issuance of the Board's ruling dated January 31, 1963 
(Exhibit 1 attached to Gromfine Affidavit). Eastern's counsel wrote to the 
Board, with copies to counsel for FEIA and the Air Line Pilots Association 
(ALPA), on February 5, 1964, analyzing the Board's letter of January 31 in 
the light of previous evidence and concluding in part as follows: 

"In view of the foregoing and the entire background of this 
matter, we construe Mr. Thompson's letter of January 31, 1964 to 
mean that if FEIA has any evidence of any activity or conduct of 
Eastern (other than that set forth extensively in the affidavits 
and other documents which the National Mediation Board has 
already seen) which FEIA believes is presently effective as 
‘interference, influence, or coercion exercised by the carrier’ 
in violation of Section 2 of the Railway Labor Act and specifi- 
.cally Section 2, Ninth,.FEIA should come .forward with such 


evidence, and the Board will consider such evidence at the hear- 
ing which the Board is going to hold early this month." 


In a further letter of February 8, 1964, similarly addressed, Eastern further 
stated: "In our letter of February 5, we stated our understanding that the 
Board would grant a hearing with respect to any evidence which FEIA might wish 
to present which had not previously been considered by the Board and which 
FEIA claims would show present interference with a free election." After the 
prehearing conference which the Board held at FEIA's request on February 12, 
1964 Eastern wrote a further letter dated February 24, 1964, similarly ad- 
dressed, responding to certain contentions in a letter of FEIA's counsel dated 
February 14, 1964, Eastern's letter stating in part as follows: 


"(2) The Board has not refused to investigate FEIA's charges 
against Eastern, but actually has investigated them and found them 
to be without merit. In its letter of January 31, 1964 the Board 
stated that the "entire Board has personally reviewed your letters 
and all of the material submitted by your organization, the appli- 
cant, and the carrier’ and that 'as the result of this study and 
review, and after having given careful consideration to all the 
facts and circumstances before it, the Board has reached the con- 
clusion that both of your requests, as indicated above, must be 
and are hereby denied.' The extent of the Board's investigation 
of the FEIA charges became further apparent at the prehearing 
conference, heid at FEIA's request on February 12, 1964, when FEIA 
made clear its basic position that the 1962 flight engineer strike 
at Eastern was caused by allegedly unlawful conduct of Eastern and 
the Board stated that the members had ‘read everything we could get 
our hands on with respect to this dispute’ and, after thorough 
investigation of ‘what was done and what was not done’ in connection 
with the strike, had concluded that it was not an ‘unfair labor 
practice strike' and that the strikers therefore are "economic 
Strikers’. The Board certainly had an adequate record on which to 
reach that conclusion -- the same record on which the Courts 
repeatedly rejected FEIA's contentions, plus the separate investi- 
gation conducted by the Mediator and the Board itself. 


(3) The materials forwarded to the Board by Eastern on 
February 13, 1964 mercly supplement the record previously furnished 
to and reviewed by the Board. 


"(4) The Board has made it clear in its letter of January 31, 
1964 that if FEIA had any evidence of activities of Eastern which 
could constitute presently effective ‘interference, influence or 
coercion by the carrier’ in connection with the representation 
proceeding, the Board would consider such evidence." 


At the hearing before the Board on February 26, 1964, Eastern’s counsel again 
repeated the substance of the above statements (Transcript 29-30 in that pro- 
ceeding). The court records and materials referred to in the foregoing state- 
ments were the complete court records and decisions in the Sededdt coire cases 
brought in Nev York by FEIA against Eastera in which the contentions of FEIA 
were rejected by Judges Feinberg and Levet, whose decisions were affirmed on 
appeal by the United States Court of Appeals for the Second Circuit, as to 
which the Supreme Court denied certiorari. These materials were furnished to 
the Board by Eastern, and Eastern also furnished to the Board the complete 
printed record on appeal with respect to the Complaint of FEIA agatcat Eastern 
before the Civil Aeronautics Board, which Complaint was dismissed by that 
agency. Despite the above repeated suggestions that FEIA come forward with 
any evidence it might have, FEIA produced no affidavit, Sieen eectinsay: 
offer of proof or other materials in support of any of the penersl allegations 


filed with the Board against Eastern. 


(11) In a letter of January 21, 1964 from Jack Robertson, President 


of FEIA, to Mediator W. H. Pierce of the Mediation Board, the following state- 
ment was made: 


"It is our basic position that in any election conducted 
while the current strike by this union is still in progress, the 
results of the election must be based upon the counting of only 
such votes as are cast by flight engineers who are ultimately 
determined to be entitled to the jobs in the unit in which the 
election is held. As you know, in previous correspondence to the 
Board we have asserted, and are prepared to demonstrate with evi- 
dence, that the existing strike was caused and prolonged by conduct 
of Eastern in violation of the Railway Labor Act. As such, under 
well established precedent, the strikers are entitled to reinstate- 
ment, even though it is necessary to discharge men who have been 
hired during the strike to fill their jobs. NLRB v. Jones & 
Laughlin Steel Corp., 301 U. S. 1. In that connection you will 
also recail that we have asserted, and are prepared to demonstrate, 
that months ago all of the strikers requested reinstatement and 
were denied reinstatement and discharged at a time when ‘they had 
not, in fact, been permanently replaced, so that they are entitled 


to reinstatement as unlawfully discharged strikers even if it were 

to be found, contrary to our position, that the strike was not an 

unfair labor practice strike in its inception.” 

(12) At the hearing before the Board on February 26-28, 1964, Eastern 
was specifically denied the right to be a party, was allowed to examine evi- 
dence only for purposes of authentication, was not permitted to present evi- 
dence other than that requested by the Board or the parties, and was permitted 


to file a brief, but only in a "non-party" capacity as is common in similar 


Board proceedings. In Paragraph 15 of the Gromfine Affidavit, FEIA complains 


that the April 7, 1964 date used by the Board for determining eligibility of 


occupants of the flight engineer job represents the "peak" of Eastern's 
operations. The representation application was filed by ALPA on October 4, 
1963, and if the investigation and certification had not been delayed by FEIA 
beyond the 30-day period provided in the Railway Labor Act, the date for 
determining qualifications of voters would have been in Eastern's slack 
season. It is my understanding that the Board customarily uses a period imme- 
diately preceding the election for purposes of determining qualification of 
voters in the election. To the best of my knowledge and belief, no strikers 
have been disqualified by the Board on the ground that they have employment 
with any other employer; and the procedure announced by the Board for the 
conduct of the election provides any party with the opportunity to contest and 
appeal to the Board with respect to any disqualification of a potential voter. 

(13) In Civil Action No. 62-2900, one of the actions pending by 
FEIA against Eastern in the Southern District of New York, FETA filed on 
Jamuary 23, 1964 an “application for an extension of time in which to file 
note of issue’ requesting the court to extend the time "to ten days following 
the final disposition of a complaint before the United States Civil Aero- 


nautics Board, Docket No. 14009." Eastern and ALPA opposed that application, 


pointing out that the Civil Aeronautics Board had dismissed FEIA's Complaint, 
that the matter was then pending before the Court of Appeals for the District 
of Columbia Circuit, and that final disposition of the Complaint would be many 
months away and, if FEIA were successful, would be several years away. The 
court denied the indefinite delay requested by FEIA, but granted a limited 
extension of time during which FEIA amended its Complaint to include in the 
single action under No. 62-2900 all of the allegations contained in the other 
action pending in that court and in the Civil Aeronautics Board Complaint. 


This new single Complaint is now awaiting pretrial procedures and ‘trial, and 


on information and belief the trial cannot be expected to occur for at least 


a year. 


/s/ W. Glen Harlan 
W. GLEN HARLAN 


SWORN TO AND SUBSCRIBED BEFORE ME 


THIS 12TH DAY OF MAY, 1964. 


/s/ Stephan E, Smiyzka 
Notary Public 


EXHIBIT A. 


December 20, 1962 
Mr. Eugene C. Thompson 


Executive Secretary 
National Mediation Board 
Washington, D. C. 


Dear Mr. Thompson: 


By letter of December 12, 1962, Mr. 0. N. Roberts requested that the Board 
appoint a neutral to hear a dispute allegedly before the Flight Engineers 
System Board of Adjustment concerning Eastern's action in replacing and 
terminating striking flight engineers who refused to return to work during 
July and August. Pursuant to our exchange of telegrams, Eastern is sub- 
mitting this statement in support of its position that it would be improper 
for the Board to appoint a neutral in response to Mr. Roberts" request. 


It is believed that the Board is so well acquainted with the facts leading 
up to this request that only the most brief resume of those facts will be 
necessary. On June 23, 1962, Eastern's flight engineer employees started a 
strike against Eastern in an effort to force Eastern to submit to their 
demands in the "major dispute” over changes in rates of pay, rules and 
working conditions that existed between such employees and Eastern, In 
July and August, Eastern made proposals for settlement to the employees' 
representative, Flight Engineers International Association, EAL Chapter 
(FEIA), which were rejected by that representative. In each instance after 
rejection by the representative, a similar proposal was made to the 
individual engineers and then put into effect by Eastern, After the August 
proposal was put into effect, all of Eastern's flight engineer employees 
who refused to return to work in response to the proposals were permanently 
replaced. Notices to this effect were then sent to these former employees 
who had been replaced. 


Thereafter, Mr. Jack Robertson attempted to file a grievance on behalf of 
all replaced former employees, and later most of the individuals filed 
grievances. Mr. Robertson's grievance purported to be filed under Section 
XVII of the Agreement which expired by its terms on April 1, 1960, and the 
individual grievances purported to be filed under Section XVI of the Agree- 
ment that expired on April 1, 1960. 


Eastern refused to hear any of these alleged grievances on the grounds that 
they did not concern a matter subject to the grievance procedure, that the 
Agreement they were raised under had expired on April 1, 1960, and that they 
were improperly filed. Mr. Robertson then attempted to file another grievance, 
which is the subject of Mr. Roberts' request for a neutral. This purported 
grievance attempted to raise the question of the propriety of the Company's 
action in refusing to hear the alleged grievances previously filed concerning 
Eastern's right to replace and terminate its striking flight engineers. 


The only hearing held on this matter was one in which only the Union members 
of the System Board of Adjustment and Mr, Robertson participated. : Eastern 
and its members on the Board refused to participate on the basis that the 
Board had no jurisdiction since the matter was not a proper subject for the 
Board to hear and the purported grievance had not properly been filed. The 
Union members have attempted to process the matter unilaterally. The 
pertinent correspondence on this matter has previously been furnished you. 


Eastern's position is based on three main points: 


1. The permanent replacement of striking employees is not a- 
proper subject for the System Board of Adjustment. 


2. The previous Agreement between Eastern and the FEIA expired 
on April 1, 1960. 


Even if the terms and conditions under the old Agreement were 
still in effect, this purported grievance was not properly filed, 
was not properly before the System Board and no proper request 
has been made to the National Mediation Board for the appoint- 
ment of a neutral. 


These points will be discussed in more detail below. 
1. 


The Permanent Replacement of Striking Employees is Not a Proper Subject For 
The System Board of Adjustment. 


Under the Railway Labor Act there are two types of disputes: those arising 
out of contract negotiations over proposed changes in rates of pay, rules 

and working conditions (the so-called "major disputes"), and those arising out 
of disputes over contract administration (the so-called "minor disputes"). 

The minor disputes are subject to compulsory arbitration before the applicable 
Board of Adjustment. A major dispute is required to be processed through 
negotiations, mediation and other procedures established by the Railway Labor 
Act. 


However, once a major dispute has been processed through these procedures, 
both parties are free to take any self-help steps they deem necessary, such 
as the Union's calling a strike, or the Company's replacing the strikers. 
There is no question but that Eastern and the FEIA were engaged in a major 
dispute when the FEIA called a strike on June 23. The right of the FEIA to 
call that strike was not subject to the jurisdiction of any System Board of 
Adjustment, nor were the FEIA activities in support of that strike subject 
to the jurisdiction of the System Board of Adjustment. 


On the other hand, the Company's decision to replace permanently ‘its striking 
flight engineers was also a part of the same major dispute, Such counter 
measures by Eastern in a major dispute are not subject to the jurisdiction of 
the System Board of Adjustment. 


In a major dispute the parties are not bound by any contractual obligations; 
they are bound only by the obligations imposed on them by the Railway Labor 
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Act. Such obligations, of course, are properly enforceable in the courts, 
which is the only forum that has jurisdiction over such disputes. The FEIA 
has recognized this fact and has taken the dispute to the Federal District 
Court in New York, where the actions of Eastern have already been upheld in 
two decisions by the District Court and one decision of the Circuit Court of 
Appeals. If, as FEIA now contends, the dispute were subject to the juris- 
giction of the Adjustment Board, the Court could not have jurisdiction. 
Slocum v. Delaware, I6W R.R., 339 U.$.239 (1950). By invoking the juris- 
diction of the Courts, FEIA has thus conceded that the Adjustment Board 
lacks jurisdiction, and the action of the Courts precludes any possible 
action by the Adjustment Board. Under such circumstances it would be a 
futility and an absurdity for the Adjustment Board to purport to "review" 
Court decisions establishing the right of Eastern to replace the strikers 
permanently. 


Thus, it is clear that the System Board of Adjustment has no jurisdiction to 
hear any dispute having to do with Eastern's action in the course of a major 


dispute in replacing and terminating its striking flight engineers. 


2. 


The Previous Agreement Between Eastern and the FEIA Expired on April 1, 1960. 


Under the Railway Labor Act the last Agreement between Eastern and the FEIA 
expired by its terms on April 1, 1960, although by law its terms and condi- 
tions were continued until the FEIA strike and the institution by Eastern of 
the Standard Terms and Conditions for Pilot-Engineers and Flight Engineers 
upon its resumption of service. 


One of the proposals made in contract negotiations by the FEIA was that the 
procedure for breaking deadlocks by requesting that the National Mediation 
Board appoint a neutral, set forth in Section XVIII, be eliminated. In 
negotiations and before the Emergency Board the FEIA's contention in support 
of its proposal was that it did not want the National Mediation Boerd appoint- 
ing the neutrals. In an effort to settle the issue, Eastern made a counter 
proposal, setting forth a different method of selecting a neutral when the 
parties could not agree on one. Eastern's proposal was approved by and 
recommended by the Emergency Board. 


When Eastern made its proposals for settlement in July and August, which it 
put into effect upon resumption of service, it included this recommendation 
of the Emergency Board. The present procedure which is in effect for select- 
ing a neutral under the Standard Terms and Conditions for Pilot-Engineers 
and Flight Engineers does not call for the National Mediation Board to 
appoint any neutrals. Thus, the System Board of Adjustment has no authority 
to request that the National Mediation Board appoint a neutral and the 
National Mediation Board has no authority to appoint one. 


3. 


Even if the terms and conditions under the old Agreement were still in effect, 
this purported "grievance" was not properly filed, was not properly before 

the System Board and no proper request has been made to the National Mediation 
Board for the appointment of a neutral. 


When Mr. Robertson attempted to file the subject purported "grievance," he did 
so by letter to Mr. A. M. Beverly. (See Robertson's letter of September 13, 
1962.) Since Mr. Beverly holds the position described in Section XVII-B of 
Superintendent of Flight Engineers, this was improper. Any filing of a 
grievance would have to be made with Mr. Robertson's Chief Flight Engineer, 
Mr. Rabideau (Section XVII-A). 


Under Section XVI a grievauce may properly be filed and the System Board of 
Adjustment may later have jurisdiction where a flight engineer has been 
"discharged," "disciplined," or Ndismissed." The flight engineers who failed 
to return in response to Eastern's offers were not "discharged," "disciplined," 
or "dismissed," but were simply permanently replaced. As pointed out above, 
it has been judicially determined that Eastern acted lawfully in permanently 
replacing them. Their present situation results entirely from the "major 
dispute" between Eastern and the FEIA and not from any disciplinary or other 
action under or governed by the old Agreement between Eastern and the FEIA. 
Consequently, the procedures of the old Agreement are wholly inapplicable 
even if still operative, and the System Board of Adjustment has no juris- 
diction over any such dispute. 


Under Section XVIII of the old Agreement, only the "Board" can request the 
National Mediation Board to appoint a neutral. Obviously Mr. Roberts’ 
unilateral letter does not constitute action by the Board. Therefore, even 
Lf the old Agreement were still in effect, no proper request has been made of 
the National Mediation Board for the appointment of a neutral. 


Conclusion 


We believe that, based on the above, the National Mediation Board should and 
must refuse to comply with the request of Mr. Roberts. 


If additional information or further clarification of Eastern's position is 
desired, please let us know. 


Very truly yours, 
EASTERN AIR LINES, INC. 
/s/ J. 0. Jarrard 


J. 0, Jarrard 
Vice President-Industrial Relations 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 
an unincorporated labor organization, 
Plaintiff 
ve C. A. No. 1028-64 
NATIONAL MEDIATION BOARD, et al., 
Defendants 


and 


CHARLES H. RUBY, President 
AIR LINE PILOTS ASSOCIATION, 


and 


AIR LINE PILOTS ASSOCIATION, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Intervenors 


MEMORANDUM AND ORDER 

This matter comes before the court on @ motion for a preliminary 
injunction filed by the Flight Engineers International Association. The 
plaintiff seeks to enjoin a representation election, now being conducted by 
the National Mediation Board among the flight engineers of Eastern Air Lines, 
the ballots being returnable on May 26, 1964. 

In a collateral, but related matter, the Union asks for an order in 
the nature of mandamus directing the National Mediation Board to appoint a 
neutral member to a four-member grievance panel, the System Board of Adjust- 
ment, to break a deadlock in a matter which has been pending since August 25, 
1962. 


The Flight Engineers (herein referred to as the Union) assert that 


they have requested the Board to determine whether certain unfair labor 


practice charges against Eastern Air Lines and the Air Line Pilots Association 


(ALPA) have in fact occurred, and, if so, whether these practices have inter- 


fered with the election now in process. 

The Board has refused to conduct an evidentiary hearing solely on 
the charges of unfair labor practices. Ina letter, dated January, 31, 1964, 
to Mr. I. I. Gromfine, the Board stated as follows: 

"With respect to your second request (that the Board hold 

a hearing to determine the merits of five charges), it has been 

the Board's consistent position, since its creation under the 

1934 amendments to the Railway Labor Act, that this Board has 

no legal authority to investigate and pass upon charges of 

carriers interference, assistance, influence, and coercion in 

connection with the representation of carrier employees .. .". 

The Union places great reliance on Flight Engineers International 
Association v. Civil Aeronautics Board, (D. C. Cir.) No. 18,096, April 23, 
1964, in which Judge Fahy, writing for the Court stated, at page 9 of the 
slip opinion 

| | However, to the extent that the replacement issue: relates 

to the issue of representation it can and properly should be 


determined by the National Mediation Board in deciding which 
employees are entitled to vote in a representation election. . - 


" 

The Union further argues that it has been denied due process of law 
as the hearing on voter eligibility held on February 26, 27 and 28, 1964, was 
inadequate; that the Union did not have full opportunity to present evidence 
and to know and confront the evidence adverse to it. 

The Board in opposition to the petition for a preliminary injunction, 
submits that the court does not have jurisdiction to enjoin the election in 
that representation disputes arising under Section 2, Ninth of the Railway 
Labor Act, 45 U. S. C. A. 152, Ninth, have been assigned by the Congress 
exclusively to the Board, and the decisions of the Board in such disputes are 


not reviewable. Citing Switchmen's Union v. N. M. B., 320 U. S.'297 (1943) 


and General Committee v. M. K. T. Railroad, 320 U. S. 323 (1943). 


—————— 
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Counsel for the Board further argues that the Board has acted 


within the scope of its authority by investigating the representation 
dispute as required by Section 2, Ninth. The Board asserts that their 
investigation included an extensive review of the various charges by the 
Union, including examination of the court proceedings in which those 
charges were reviewed, plus a special hearing on eligibility to vote. 
The final phase of the investigation, according to the Union, is the 
election now in process in which the employees will select the agent 

of their choice to bargin with the carrier. 

The primary question before this Court concerns the hearing 
which has been requested on the charges of unfair labor practices, and 
whether the circumstances of this case require the National Mediation 
Board to hold an evidentiary hearing. 

A brief history of the litigation in this dispute over “ocew 
complement" should be helpful in approaching the question of whether the 
Union has a forum to settle the issue of unfair labor practice; and, if 
so, where the forum lies. 

The Flight Engineers called a strike against Eastern Air Lines 
on June 23, 1962, on issues, among which was the issue of crew complement 
on jets and four-engined aircraft. Shortly thereafter, the Union sought 
a preliminary injunction against the carrier in the Southern District 
of New York, F. E. I. A. v- Eastern Air Lines, 208 F. Supp. 182. Judge 
Feinberg found that there had been no violations of the Railway Labor Act 
and denied the injunction. This was affirmed at 307 F. 2d 510 (2d Cir., 
1962) and certiorari was denied, 372 U. S. 945. 

The Union also filed a second suit in New York against the carrier 


and the Air Line Pilots Association, a rival employee group, and interveno:rs 


in this action, claiming, among other things, that Eastern was bargaining 
illegally with ALPA. Judge Levet denied the motion for a preliminary in- 
junction, 45 C. C, H. Labor Cases 27467, and the Second Circuit affirmed, 
holding that this was a representation dispute, which was in the exclusive 
jurisdiction of the National Mediation Board, F. E. I. A. v. Eastern Air 
Lines and ALPA, 311 F. 2d 745 (2d Cir. 1963). Certiorari was denied, 373 
U. S. 924. This suit, however, is still pending in New York on the com- 
plaint, which charges unfair labor practices. 

The Union then filed a complaint before the Civil Aeronautics 


Board, charging violation of Section 401(K)(4) and requested a formal in- 


vestigation of the charges. The Cc. A. B. dismissed the complaint, and the 


Court of Appeals for the District of Columbia Circuit affirmed, F.E.1.A. v. 
C. A, B., supra. 

Tae initial question before this Court concerns the jurisdiction of 
this Court to enjoin an alleged unlawful election arising out of Sec. 2, Ninth, 
of the Railway Labor Act. Switchmen's Union v. N.M.B., 320 U.S. 297; 300 (1943) 
held that the court "did not have the power to review the action of the National 
Mediation Board in issuing the certificate." The Supreme Court found no juris- 
diction in General Committee v. M.K.T. Railroad Co., 320 U.S. 323°(1943). 
However, in so. holding, at page 336, footnote 12, the Court stated: 

"Whether judicial power may ever be exerted to require the 

Mediation Board to exercise the ‘duty' imposed upon it under 

Section 2, Ninth and, if so, the type or types of situations 

jn which it may be invoked present questions not involved here." 

The Court again addressed itself to this question in the ‘leading case 
of Leedom v. Kyne, 358 U. $. 184(1958), and, at page 189, stated: 

"  . . Yet the Board included in the unit employees whom it 

found were not professional employees, after refusing to 


determine whether a majority of the professional employees 
would 'vote for inclusion in such unit." Plainly, this was 


an attempted exercise of power that had been specifically 

withheld. It deprived the professional employees of a 

‘right’ assured to them by Congress. Surely, in these 

circumstances, a Federal District Court has jurisdiction 

of an original suit to prevent deprivation of a right so 

given." (emphasis supplied) 

The Court, in Leedom, went on to point out that in cases such as 
Switchmen's Union, "it was apparent that but for the general jurisdiction of 
the federal courts there would be no remedy to enforce the statutory commands 
which Congress has written into the Railway Labor Act. The result would have 
been that the ’right' of collective bargaining was unsupported by any legal 
sanction. That would have robbed the Act of its vitality and thwarted its 
purpose.” 358 U. S. 190. 

The most recent pronouncement on jurisdictional questions by the 
Supreme Court is set forth in Boire v. Greyhound Corp., March 23, 1964, 32 
L. W. 4224. The District Court had enjoined an election by the N. L. R. B., 


holding that the Board had exceeded its statutory authority by attempting 


to conduct a2 representation election where no employment relationship existed. 


The Court of Appeais affirmed, 309 F. 2d 397, and the Supreme Court reversed. 


The Court distinguished Leedom v. Kyne, supra, and at 32 L. W. 4226, stated: 


"We pointed out there that the District Court suit was not 
one to ‘review, in the sense of that term as used in the Act, 
a decision of the Board made within its jurisdiction. Rather 
it is one to strike down an order of the Board made in excess 
of its delegated powers and contrary to a specific prohibition 
in the Act.' 358 U. S. at 188." 


In addition, the Court may have limited Kyne by further stating: 


"The Kyne exception is a narrow one, not to be extended to 
permit plenary District Court review of Board orders in cer- 
tification proceedings whenever it can be said that an erro- 
neous assessment of the particular facts before the Board 

has let it to a conclusion which does not comport with the law." 


Thus, it becomes readily apparent that there is a great deal of 
confusion on this question of jurisdiction. However, this Court is of the 
opinion that we do have jurisdiction to enjoin this election if it.is es- 
tablished that the National Mediation Board has violated the Railway Labor 
Act, thereby depriving the Flight Engineers of a "right assured to. them 


by Congress ... - Leedom v. Kyne, supra, at 189, 

In the matter presently before this Court, the dispute resolves 
itself essentially to the question of what the Board is required to do in 
a representation dispute when charges of unfair labor practices are filed 
by one of the competing employee groups. The E. A. L. Chapter of Flight 
Engineers has charged that the carrier has unlawfully conditioned the return 
to work of the strikers upon the relinquishment of certain seniority rights 
and discriminatorily discharged the striking engineers. The Union has 
further charged that the rival employee group, ALPA, has been unlawfully 
assisted by Eastern and that ALPA's application for a representation election 
was instigated by the employer. The Union asserts that the election should 
not go forward pending a full investigation of these charges, actaivag an 
evidentiary hearing with the full requirement of due process of law. 

In its letter dated January 31, 1964, the Board refused to inves- 
tigate the charges of carrier interference. 

The Board did hold a hearing on February 26, 27, and 28, 1964, on 
the question of voter eligibility and issued findings on April 14, 1964. 
A list of eligible voters was prepared and the ballots mailed on April 29, 
1964, returnable on May 26, 1964. 

The full membership of the Board met on April 27, 1964, to consider 


the decision of the United States Court of Appeals for the District of 


Columbia Circuit in F. E. I. A. v. C- A. B., decided April 23, 1964. Mr. 


Eugene C. Thompson, Executive Secretary to the National Mediation Board, 
states in his affidavit of May 11, 1964, that the Board decided that the 


Circuit Court’s decision did not constitute any ruling to the effect that 


the Board should grant F. E. I. A.'s request for a hearing on the charges of 


unfair labor practices. Furthermore, it was the opinion of the Board that 
its ruling of April 14,'1964, specifically complied with the ruling made in 
F.E.I.A. v. C.A.B., supra. It should be noted that any statements pertaining 
to the duty of the National Mediation Board in the C.A.B. case would have to 
be considered as dicta as the Board was not before the Court. 

It is clear that the Railway Labor Act makes no specific requirements 
for a hearing on the part of the Board when conducting an investigation under 
Section 2, Ninth. That section states that when a representation dispute 
arises, "it shall be the duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute, and to certify to both 
parties . . -" the authorized representative of the employees. 

In Ruby v. American Air Lines, 323 F. 2d (Cc. A. 2d Cir., 1963), a 
very similar factual situation to the one here, the argument was made at 
page 254: 


"|. that since the Railway Labor Act affords no such op- 


portunity as the Nat'l. Labor Relations Act for a full ad- 
ministrative hearing and determination, which would result 
in disqualifying a union found to have benefitted from un- 
lawful conduct by the employer, the federal courts should 
fill the supposed statutory vacuum," 


In ruling on this point, the court imposed a very difficult burden 
for the plaintiff here. Judge Friendly, writing for the Court, at page 


256 stated: 


"But the claim that the courts should do under the Railway 
Labor Act what Congress directed the N. L, R. B. to do 
under the National Labor Relations Act not only flies in 
the face of the difference in the language and scheme of 
the two statutes but ignores the diverse problems to which 
they were addressed. 
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. . . It was thus natural that the Wagner Act should stress 
administrative adjudication whereas the earlier Railway 
Labor Act relied primarily on mediation. For the courts 

to require the Mediation Board to transform itself into 

an adjudicative and prosecutorial agency like the N, L. R. B. 
or to impose themselves upon it would distort the entire 
Congressional scheme." 


The Union argues that the instant case is similar to ALPA v. N. M. B., 


Civil Action No. 1544-63, 220 F. Supp. 730, August 19, 1963, in which this 
Court would not enjoin an election pending the opinion of the Second Circuit 
in Ruby, supra, but in which the United States Court of Appeals for the 
District of Columbia Circuit did, in fact, grant the injunction until the 
Second Circuit ruled. 

The present situation is distinguishable in that an election pending 
Ruby was stayed to prevent irreparable injury in the event the lower court was 
not affirmed. Also, the opinion was imminent, but in the present suit there 
is no indication as to when the case will be tried in New York. 

In WES Chapter, F. E. I. A. v. N- M. B., 314 F. 2d 234 (D. C. Circ., 
1962) the Union sought, inter alia, to enjoin the certification of a repre- 
sentation election. The claim was made that the Board did not fully inves- 
tigate the charges of employer domination of the rival union. The Board 
had conducted a hearing, but declined to subpoena witnesses. The Court, 
at page 237, held that 


" |) in discharging its duty to investigate in the manner 


it did in this case we find no official conduct in excess 
of authority and no refusal to bring the processes of the 
Board to bear in a reasonable manner on the dispute . . aie 


This Court is of the same opinion in this case, fully aware that a 
hearing has not been held. There is no duty on the Board to conduct a hearing. 
Their duty derives from the public interest in this vital transportation 
industry, to investigate and certify---within thiry days, whenever possible. 
The time limit alone would preclude a hearing in all but the most extra- 
ordinary situations. 

This Court is also of the opinion that the Board has complied with 
the dictum in F. E. I. A. v. C. A. B., supra. In fact, a hearing on voter 
eligibility was held in February, 1964, while the case was under consideration 
by the Court of Appeals. The Board issued its findings on April 14, 1964, 
which contained a ruling on the replacement issue as it pertained to voter 
eligibility. 

However, the Board did not admit evidence on the alleged unfair 
labor practices nor on the specific charge that the replacements should not be 
allowed to vote because their employment is the result of the carrier's 
improper discharge of the strikers, The Board maintains that it is not 
required to hold a hearing on this question. There is nothing in the opinion 
of April 23, 1964, in F. E. Tt. A. v. Cc. A. B. which would require it to ¢o 
otherwise. 

The final matter before this Court is the petition by plaintiff for 
an order directing the Board to appoint a referee to settle the grievance 
dispute between the Union and the carrier. The union members of the System 
Board of Adjustment requested the National Mediation Board to appoint a 
fifth and neutral member. The carrier opposed the appointment and, accor- 
ding to the affidavit of Mr. Thompson, the Board has made no definite dis- 


position of the request. Mr. Thompson, however, goes on to state, at page 


9 of his affidavit, that any action would require an interpretation by the 


Board of an agreement between the parties, and the Board has no authority 
under the Railway Labor Act to interpret agreements between carriers and 
their employees. : 
Section XVIII(1) of the agreement provides for the procedure in 
appointing the fifth member. The agreement further provides that "In the 


event the Board of Adjustment is unable to agree within ten (10) days: after 


receipt of such notice, it shall request the National Mediation Board to 


name a referee,". 

In this case, only the employee members of the System Board of 
Adjustment have requested the National Mediation Board to appoint he fifth 
member, Therefore, the Board appears to be justified in refusing to act. 
Further, the Court agrees that it would be improper for the Board to enter 


into contract interpretation, unless requested to do so by both parties. 


ORDER 

In accordance with the above, it is this 20th day of May, 1964, 

ORDERED, that Plaintiff's motion for a preliminary injunction to 
enjoin the defendant, National Mediation Board, from conducting any election, 
counting ballots, or certifying a representative among the flight engineers 
of Eastern Air Lines, be and the same hereby is, denied; 

IT IS FURTHER ORDERED; that Plaintiff's motion to impound the 
ballots, if the representation election has begun, be, and the same hereby 
is, denied; 

IT IS FURTHER ORDERED, that Plaintiff's motion to set aside and 
vacate the orders of the National Mediation Board directing a2 representation 
election on Eastern and to declare that the Railway Labor Act does not confer 
jurisdiction or authority upon the Board to certify ALPA as the representa- 
tive of the flight engineers, be, and the same hereby is, denied; and 


IT IS FURTHER ORDERED, that Plaintiff's motion to direct the 


National Mediation Board to appoint a referee to settle the grievance 


dispute between Plaintiff and Eastern Air Lines, be, and the same hereby 


is, denied. 


/s/__Leonard P. Walsh 
LEONARD P. WALSH, JUDGE 


William B. Peer, Esq., -Attorney for Plaintiff 
Simring, Gromfine and Sternstein 

1001 Connecticut Avenue, N. W. 

Washington, D. C. 20036 


John W. Douglas, Harland F. Leathers, 

Howard E. Shapiro and Joseph R. Fitzgerald, Esquires 
Department of Justice -Attorneys for Defendant 
Washington, D. C. 


O'Donoghue & O'Donoghue -Attorneys for Intervenors, 
Charles H. Ruby and Air Line Pilots Association, 
1912 Sunderland Place, N. W. 

Washington, D. C. 20036 


Llewellyn C. Thomas, Esq. -Attorney for Eastern Air Lines 
725 Fifteenth Street, N. W. 
Washington 5, D. C. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
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Flight Engineers’ International 
Association, EAL Chapter, AFL-CIO 


Plaintiff, 


vs. Civil No. 1028-64 


National Mediation Board, et al. 


Defendant 


i 


NOTICE OF APPEAL 


Notice is hereby given this 21st day of May, 1964, that Flight 
Engineers’ International Association, EAL Chapter, AFL-CIO, hereby appeals 
to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 20th day of May, 1964, in favor of 


Defendants against said Plaintiff. 


/s/ William B. Peer 


Attorney for 
Plaintiff 


Please mail copies of this notice of appeal to John W. Douglas, Harland F. 
Leathers, Howard E. Shapiro and Joseph R. Fitzgerald, Esquires, Department 
of Justice, Washington, D. C.; O'Donoghue & O'Donoghue, 1912 Sunderland 
Place, N. W., Washington, D. C. 20036; and Llewellyn C. Thomas, Esquire, 
725 Fifteenth Street, N. W., Washington 5, D. Cc. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


ee 


Flight Engineers’ International 
EAL Chapter, 


) 
y 
Plaintifé£ ) 
v8. : Civil No. 1028-64 
) 
) 
) 


National Mediation Board et al 
Defendant 


NOTICE OF APPEAL 
Notice is hereby given this 21st day of May, 1964, that 
Eastern Air Lines, Inc., applicant for iatervention hereby appanis to the 
United States Court of Appeals for the District of Columbia from the Order 
of this Court entered on the _15th day of _May, 1964 denying the motion 


of said Eastern Air Lines, Inc., for leave to intervene, 


/s/_Liewellyn C. Thomas 
Attorney for 


Eastern Air Lines, Inc. 


Mail copies to: 


Howard E. Shapiro, Esq. 
Dept. of Justice 
Attorney for defendants 


Wm. B. Peer, Esq. 
1001 Conn. Ave., N. W. 
Attorney for plaintiff. 


Martin O'Donoghue, Esq. 

1912 Sunderland Pl., N. W. 
Attorney for Air Line Pilots Assn. 
Intervenor 
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QUESTIONS PRESENTED 
M 1. Whether the appeal in number 18,640 should be dismissed 
for lack of jurisdiction. 
2. Whether the district court had jurisdiction to review 
, the certification proceedings conducted by the National Mediation 
‘Board under Section 2, Ninth of the Railway Labor Act, 45 U.S.C. 
152 Ninth. 
- 3. Whether, assuming arguendo that the district court had 
» jurisdiction to review the certification proceedings, such pro- 
ceedings satisfied the requirements of the Railway Labor Act and 
,afforded appellant a full and fair opportunity to present its case. 
4, Whether the National Mediation Board was under a duty 
| to appoint a referee to a System Board of Adjustment created by 


san agreement between Flight Engineers? International Association 


and Eastern Air Lines, Inc. 
5. Whether Eastern Air Lines, Inc. was entitled to inter- 
vene as of right under Rule 24(a) (2), Federal Rules of Civil 


Procedure. 


Questions presented 


Counter-statement of the case 


The appeal in number 18,640 should be 

dismissed for lack of jurisdiction-------9999"9-~ 
The certification proceedings under 

Section 2, Ninth of the Railway Labor 

Act were not subject to judicial review--- 


The certification proceedings statisfied 

the requirements of the Railway Labor Act 

and afforded appellant a full and fair 
opportunity to presen 4ts case with respect 

to the representation issue before the NMB------- 


The NMB was under no duty to appoint a 
referee to the System Board of Adjustment 


Eastern was not entitled to intervene 4s 
of the right under Rule 


Jal F. 2a 433 (C-A. 5) 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 18,640 


FLIGHT eae” INTERNATIONAL asco ’ 
EAL CHAPTER, AFL-CIO, 


Appellant, 
Vv. 


NATIONAL MEDIATION BOARD, et al., and 
AIR LINE PILOTS ASSOCIATION, Intervenor, 


Appellees. 


No. 18,643 
EASTERN AIR LINES, INC., 
Appellant, 
v. 
NATIONAL MEDIATION BOARD, et al., 
Appellees. 


CONSOLIDATED BRIEF FOR THE NATIONAL MEDIATION 
BOARD AND ITS MEMBERS 


COUNTER-STATEMENT OF THE CASE 


This proceeding involves two appeals which were consolidated 
by an order of this Court on July 2, 1964. In number 18,640, 


Flight Engineers' International Association, EAL Chapter, AFL-CIO, 


plaintiff below, (nereinafter sometimes referred to as FEIA or 
appellant), appeals from an order of the district court which 
denied FEIA's motion to preliminarily enjoin the National Media- 
tion Board and its members (hereinafter referred to as the NMB) 
from conducting among flight engineer employees of Eastern Air 
Iines, Inc., @ representation election in connection with a 
certification proceeding under Section 2, Ninth of the Railway 
Labor Act, 45 U.S.C. 152, N Ninth. FEIA's appeal also challenges 
the district court's denial in the same order of FEIA's request 
that the court compel the NMB to appoint a referee or neutral 
member to a System Board of Adjustment which had been created by 
an agreement between Eastern Air Lines, Inc., and FEIA to resolve 
certain grievances. In number 18,643, Eastern Air Lines, Inc. # 
(hereinafter referred to as Eastern), appeals from an order of 
the district court which denied Eastern's motion to intervene in 
the above-described action by FEIA. The facts underlying the 
appeals are a5 follows: 

Background of this litigation. ‘The instant case in 
another stage in what this Court recently described as the “long 
dispute between petitioner, Flight Engineers’ International 
Association, EAL Chapter: (FEIA), and the Air Line Pilots 


Association (ALPA), over which of these unions should represent 
1 


flight engineers on jet aircraft. Before discussing the 
particular issues yaised by this appeal, 4t would be helpful to 


a 
af Flight Engineers: International Association v. Civil 
eronautics F ( wAeDees Kpril 235 1507). 


Bios 


eview the background of this continuing controversy which has 
éngendered much litigation. The dispute is known as the "crew 
complement" issue, and its general background at Eastern Air — 
Lines is summarized in Flight Engineers' Int'l. Assn. v. Eastern 
Air Lines, 208 F. Supp. 182 (S.D.N.Y.), affirmed, 307 F. 24 510 
(c.A. @), certiorari denied, 372 U.S. 945; Flight Engineers' 
Int'l. Assn. v. Eastern Air Lines, Inc., and Air Line Pilots 
Association, 45 C.C.H. Labor Cases 27, 467 (S.D.N.Y.), affirmed, 
311 F. 24 745 (C.A. 2), certiorari denied, 373 U.S. 924; and 
Plight Engineers' International Association v. Civil Aeronautics 
Board. (C.A.D.C., April 23, 1964). 

me cockpit crew of jet and four-engine propeller aircraft 
must under governmental regulations consist of three men, two 
being qualified pilots and one being a qualified flight engineer, 
possessing a Flight Engineers! Certificate issued by the Federal 
Aviation Agency. It has been the position of *# FEIA that 
the third crew member, in addition to possessing the Flight 
Engineers' Certificate, also ought to have a mechanics! certificate 
with powerplant and airframe rating ("A&P" license) and ought to 
be represented for collective bargaining purposes by FEIA, On 
the other hand, the Air Line Pilots Association (hereinafter 
referred to as ALPA) has taken the position that the third crew 
or flight engineer member should not be required to have a so- 
called "A & P" license but should have pilot training. ALPA 
likewise seeks to represent these persons. For a period of time, 
Bastern Air Lines resolved this question by having four men 
tnstead of three in the cockpit. Under an agreement with ALPA 

aa 


on January 1, 1959, Eastern agreed that a third man in the crew 
would have pilot training and would be represented by ALPA. As 

@ result of an agreement between Eastern and FEIA, one day earlier, 
on December 31, 1958, a fourth crew member would have an A & P 
license, in addition to flight engineer training, and would be 
represented by FEIA. 

The agreement between Eastern and FEIA was to continue in 
force until April 1, 1960, and thereafter on a yearly basis 
unless either party served notice that a change was desired. In 
the spring of 1960, Eastern and FEIA served upon each other pro- 
posed modifications of the agreement. After failing to reach @ 
settlement, the parties resorted to the mediation services of the 
National Mediation Beard. The crew complement issue was subse-- 
quently injected into the dispute over proposed changes in the 
agreement, and it became the chief point of controversy. In the 
following two years, further negotiations took place over this 
‘question, with the assistance of the National Mediation Board, 
the Secretary of Labor, and a Presidential Commission known as 
the Feinsinger Commission. After negotiations failed to resolve 
the controversy, after there had been a nationwide strike of 
flight engineers, and after the procedures of the Rallway Labor 
Act, including the appointment of a Presidential Emergency Board, 
had been exhausted, FEIA served on Eastern a strike notice to be 
effective on or after June 1, 1962. During June of 1962, Eastern 
agreed to arbitrate the dispute but FEIA refused to submit the 


crew complement issue to arbitration, and FEIA also rejected a 
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proposal of Eastern's to settle the dispute on the basis of an 


agreement previously reached between Trans World Airlines and the 
"WA chapter of the Flight Engineers Union. FEIA insisted that 
any agreement had to provide: that all Flight Engineers hired 
by Eastern would be required to have an A & P license. With the 
‘breakdown of negotiations, the strike commenced on June 23, 1962. 
On July 17 and August 7-8, 1962, Eastern submitted to FEIA 
modified proposals, and informed the union that if it failed to 
‘ accept the new proposals, Eastern would offer the same terms 
and conditions to individual flight engineers. After FEIA refused 
| te accept the proposals, Eastern on July 18 and August 10, 1962, 
- submitted the proposals to individual striking flight engineers, 
inviting them to return to work on the basis of the proposals 
' and stating that if they failed to return, they would be per- 
manently, replaced. Eastern had on July 23, 1962, begun to resume 
| operations on a limited basis. During this period, Eastern 
instituted a program for re-training and employing some fur- 
loughed pilots and other pilots as flight engineers. Agreements 
| were entered into between Eastern and ALPA in August, 1962, 
relating to this training of pilots as flight engineers. .On 
August 25, 1962, Eastern sent a letter to all of the striking 
flight engineers who had failed to return, informing them that 
they had been permanently replaced and that there was no — 
further need for their services. (See the Transcript of Pro- 
ceeding of the National Mediation Board, hereinafter abbreviated 
as Tr., pp. 59-72, 82-92, 94-114, 119-122, 156-171, relating 
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to the replacement of the striking employees, where the replace- 
ments came from, the arrangements involved, the training given 
them, etc.). 

During the summer of 1962, while Eastern was engaged in 
resuming operations and replacing the striking flight 
engineers, FEIA filed two actions in the United States District 
Court for the Southern District of New York seeking injunctions 
against Eastern. In those suits, FEIA raised essentially the 
game charges which it later brought before the NMB in the 
present proceedings. In the first action, before Judge 
Feinberg, FEIA sought a preliminary injunction, claiming that 
Eestern's conduct during July, 1962, violated the Railway 
Labor Act in that: (1) Eastern improperly effected changes 


in the terms and conditions of employment; (2) Bastern 


bargained directly with individual flight engineers in 
violation of the Act; (3) Eastern executed agreements with 
individual flight engineers with the purposa.and effect of 
coercing them and interfering with their selection of a 
bargaining representative. Judge Feinberg reviewed the 
evidence relating to the charges, held that it was not 

shown that Eastern had violated the Act, held that because 

an impasse had been reached Eastern was entitled to resort 

to self help including permanently replacing the strikers, 

and denied the motion for a preliminary injunction. The Court 
of Appeals for the Second Circuit affirmed his decision. See, 
Flight Engineers v. Eastern Air Lines, 208 F. Supp. 182 
(S.D.N.Y.), affirmed, 307 F. 24 510 (C.A. 2), certiorari denied, 


372 U.S. 945. 
een 


In the second action for an injunction, before Judge Levet, 


FEIA added to its charges the contentions that Eastern had 
violated the Act by negotiating in bad faith with FEIA and that 
a conspiracy existed between Eastern and ALPA to oust FEIA as 
the bargaining agent of the flight engineers. Judge Levet reviewed 
the evidence relating to the action of the parties through the 
end of August, 1962, and found that Eastern was entitled to 
resort to self help by permanently replacing the strikers, that 
"Eastern has at all times bargained in good faith with FEIA", 
chat there was no merit to the conspiracy charge, and that FEIA 
was not entitled to a prelimmaryinjunction. This decision was 
affirmed by the Second Circuit on the ground that the dispute 
essentially involved a controversy between FEIA and ALPA over 
which union was the bargaining representative desired by the 
majority of Eastern's flight engineer employees, and that 
exclusive jurisdiction to determine this Ciastiopuneares with 
the NMB. Flight Engineers v. Eastern Air Lines and Air Line 
Pilots Ass'n. 45 C.C.H, Labor Cases 27, 467 (S.D.N.Y.), 
affirmed, 311 F. 2d 745 (C.A. 2), certiorari denied, 373 U.S. 924. 
Subsequently, FEIA filed a complaint with the Civil 
Aeronautics Board, asserting essentially the same charges against 
Eastern as made in the New York litigation and as were later 
made before the NMB in the instant case, and seeking relief under 
Section 401(k) (4) of the Federal Aviation Act, 49 U.8.0. 1371 
(k) (4), which provides that compliance with the Railway Labor 
Act is a condition upon the holding of a certificate by a 


ee a 


carrier. The CAB dismissed the complaint for the principal 
reason that there was substantial doubt as to FEIA's continuing 
status as the bargaining agent for Eastern's flight engineers 
and that the CAB should not direct the carrier to commence 

good faith bargaining with a particular union until the repre- 
sentation dispute was decided by the NMB. The CAB found as a 
second reason for the dismissal of the complaint, that substan- 
tially the same issues had been determined adversely to FEIA in 
the New York litigation. 

: This Court, on April 23, 1964, affirmed the CAB's decision, 
holding that the action taken was within the discretion of the 
CAB and that the CAB had not abused its discretion. Flight 
Engineers' International Association v. Civil Aeronautics 
Board (C.A.D.C., No. 18096, April 23, 1964). As to FEIA's first 
four charges against Eastern--improperly changing the terms and 
conditions of its flight engineers' employment, bargaining with 
individual engineers, negotiating with ALPA instead-of FEIA, and 
failing to bargain in good faith with FEIA with the intent of 
eliminating that union as the representative--this Court held 
that they all related to Eastern's duty to bargain with the true 
representative of its employees, and thatit was not unreasonable 
to postpone consideration of the charges until the NMB resolved 
the representation dispute (Slip opinion, pp. 8-9). Similarly, 
as to the first four charges, this Court upheld the CAB's 

second reason for dismissing the complaint, that they had been 


determined adversely to FEIA by the New York District Judges 
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(Slip opinion, p. 9). With respect to FEIA's fifth allegation of 
‘unlawful conduct by Eastern, i.e., unlawfully discharging and 

refusing to employ the striking flight engineers, this Court 
pointed out (Slip opinion, pp. 9-10): "However, to the extent 
ithat the replacement issue relates to the issue of representation 
it can and properly should be determined by the National Media- 
‘tion Board in deciding which employees are entitled to vote in a 
representation election." 

2. Proceedings before the NMB. 0n October 4, 1963, ALPA, 
referring to the controversy in connection with Eastern's flight 
engineers, stating that Eastern had refused to bargain with ALPA 
‘as the representative of the flight engineers, and referring to 
ithe New York litigation and the CAB decision (which had not as of 
‘that date reached this Court), filed an application for the 
‘certification of a representative of Eastern's flight engineers 
‘by the NMB pursuant to Section 2, Ninth of the Railway Labor 
‘Act (Exhibits 1 and 2 to the affidavit of E.C, Thompson). As a 
iresult of the filing of the application, FEIA appealed to the 
AFL-CIO, claiming that ALPA's application to the NMB violated 
‘the AFL-CIO Internal Disputes Plan and invoking the remedial pro- 
‘cedures of that Internal Disputes Plan” (Exhibits 5-7 to the 
affidavit of E. C. Thompson). FEIA also requested the NMB to 
‘refuse to process the ALPA application because of the alleged 
pendency in other forums of unresolved charges of asserted 
violations of the Railway Labor Act by Eastern and ALPA and 
'peeause of the pendency of the charges lodged with the AFL-CIO 


‘against ALPA (Exhibit 7 to the affidavit of E, C. Thompson). 
= Ox " 


ALPA replied by denying any actual pendency of unresolved charges 
that the Act had been violated, arguing that such charges had 
been found by the courts to be without merit, and requesting the 
NMB to promptly process its application (Exhibit 9 to the 
affidavit of E. C. Thompson). 

The full membership of the NMB "gave careful consideration 
to the request for deferment" made by FEIA, considered the 
statements filed by FEIA and ALPA, but decided on November 14, 
1962, to docket ALPA's application (Affidavit of E, C., Thompson, 


p. 2). However, the NMB did accede to FEIA's requests to the 


extent of agreeing to take no action on the application for 
thirty days from November 14, 1963, in order to give the AFL-CIO 
an opportunity to resolve the dispute between the two unions 
(Exhibit 14 to the affidavit of E, C. Thompson). In January, 
1964, a NMB mediator was assigned to investigate the dispute 
(Exhibit 20 to the affidavit of E, C. Thompson). 

FEIA, on January 13, 1964, again requested the NMB to defer 
proceedings because of the alleged pendency in the Southern 
District of New York and in the CAB case of its charges that the 
Act had been violated. Alternatively, FEIA sought to have the 
NMB grant a hearing "to determine the merits" of the charges 
(Exhibit 21 to the affidavit of E. C. Thompson). ‘The NMB again 
invited responses by the carrier and ALPA, received the results 
of its field investigation by the assigned mediator, and 
"examined fully the records of pleadings, affidavits, decisions, 
and other documents relating to the two court cases and the 
Civil Aeronautics Board proceedings" (Exhibit 22 to the 
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ptfidavit of E. C, Thompson; Exhibit 2 to the affidavit of Tr. 73. 
Gromfine) . On the basis of such examination and consideration, 
the NMB on January 31, 1964, denied FEIA's alternative requests. 
In its letter denying the requests, the NMB pointed out that it 
was under a statutory duty to proceed as rapidly as possible to 
complete its investigation and certification of a representative, 
with a thirty-day period for doing so being directed by the 
statute, and that it had no jurisdiction to pass upon general 
charges of conduct violative of the Act (Exhibit 1 to the 
affidavit of I.J. Gromfine). However, the NMB did rule that 
FEIA's charges and the replies thereto raised a controversy 
| Pegarding the persons who were eligible to vote in the contem- 
, plated representation election, and the NMB directed that a 
hearing be held on this question (Exhibit 1 to the affidavit 
of I. J. Gromfine). 
After a prehearing conference on February 12, 1964, a 
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hearing was held on February 26, 27 and 28, presided over by 
one of the members of the NMB. At the hearing, FEIA argued that 
all of the striking flight engineers should be permitted to vote 
in the election except those who had evidenced no intention of 
returning to work at Eastern (fr. 12-15), that all of the 

* original strikers who later returned to work at Eastern should 
be permitted to vote (fr. 15-16), and that the replacements 


should not be permitted to vote because "the evidence will show 


* that virtually none of the replacements can properly be classi- 
fied as permanent replacements" (tr. 18). ALPA, on the other 
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hand, argued that only those employees who within a recent 


period of two or three months had been working as flight engineers 
should vote. Both parties were given the opportunity to present 
whatever evidence they desired on these questions. 

On April 14, 1964, the NMB issued its findings with respect 
to eligibility to vote in the representation election (Exhibit 2 
to the affidavit of I. J. Gromfine). As to the replacements, the 
Board specifically overruled FEIA's contention that they only had 
a temporary interest in the craft and held that as permanent em- 
ployees they were entitled to vote. However, as to the striking 
flight engineers, the NMB upheld FEIA's position and found that 
all of the strikers formerly employed by Eastern were entitled 
to vote except those who had terminated all interest in further 
employment as flight engineers with Eastern, by, e-g-, accepting 
employment with another carrier subject to the Act. On April 
24, 1964, FEIA referred the NMB to this Court's opinion of the 
day before, affirming the decision in the CAB case, and the union 
requested the NMB to reconsider its ruling on the eligibility of 
the replacements in light of that opinion (Exhibits 36-37 to the 
affidavit of E. C. Thompson). On April 27, 1964, the NMB denied 
by telegram FEIA's request, stating: “The question of eligi- 
bility of replacements was fully considered in hearing followed 
by briefs and decided as outlined in paragraph A, page 4 of 
poard's findings of 4-16-64." (Exhibit 38 to the affidavit of 
E. C, Thompson). . 


In addition to challenging the certification proceeding, 
FEIA also attacks the NMB's declination to appoint a referee to 
a System Board of Adjustment. Such Board had been established 
under the collective bargaining agreement between Eastern and 
FEIA, consisting of two carrier members, two union members, and 
an agreed upon procedure for the System Board to have a fifth 
neutral member appointed in case of deadlocks. After Eastern 
had replaced the striking flight engineers and informed them that 
their services were no longer needed, grievances were filed with 
the System Board of Adjustment protesting the replacements and 
dismissals. Eastern refused to process the grievances, and the 
earrier members of the System Board of Adjustment refused to 
take part in any proceeding with respect to the grievances. 
Thereupon, the union members applied to the NMB for the appoint- 
ment of a referee or fifth neutral member to the Board to 
resolve this deadlock (Exhibit 40 to the affidavit of E, C. 
Thompson). The carrier objected to the appointment of a referee 
by the NMB on the grounds that the so-called grievances were 
not proper subjects for the System Board of Adjustment, that 
the agreement creating the System Board was no longer in effect, 
and that the appropriate procedures for filing the grievances 
and requesting an appointment by the NMB had not been followed 
(Exhibit 42 to the affidavit of E. C. Thompson). Under the 
circumstances, the NMB declined to appoint a referee to the 


System Board of Adjustment (Affidavit of E. C. Thompson, pp. 
8-10). 
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3. Proceedings after the filing of the complaint. On or 
about May 1, 1964, FEIA filed its complaint in the court below 


seeking to enjoin the NMB from conducting the representation 
election. Alternatively, the appellant sought to impound the 
ballots if the representation election had begun, and to stay the 
issuance of the certification if the ballots had already been 
counted. In addition, it sought to set aside the order of the 
NMB directing that the election be held, sought to require the 
NMB to appoint a referee to the System Board of Adjustment, 

and prayed for such other relief as might be appropriate. FEIA 
also filed a motion for a preliminary injunction. Afterwards, 
both ALPA and Eastern sought to intervene in the district court 


proceedings. The court permitted ALPA to intervene but denied 


Eastern's motion for thtervention. On May 20, 1964, the 
district court entered an order, in accordance with an opinion 
of that date, denying the appellant's requests for a preliminary 
injunction, to impound the ballots, to set aside the NMB's 
election order, and for appointment of a referee. 

The appellant's notice of appeal was filed on May 21, 1964, 
and on May 22, 1964, the district court restrained the NMB from 
proceeding with the election until May 29, 1964. ‘This Court, 
on May 28, 1964, denied appellant's motion for a stay of or an 
injunétion against holding the election pending appeal. Following 
this Court's May 28th order, and the expiration on May 29th of 
the district court's restraining order, the representation 


election proceeded to a conclusion. On June 4, 1964, ALPA, the 
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winner of the election, was certified by the NMB as the collective 
bargaining representative of the flight engineers in the employ 
of Eastern. 
SUMMARY OF ARGUMENT 
I f 

As a preliminary matter, 1t 1s submitted that the appeal 
in number 18,640 is premature and that, therefore, the Court 
lacks jurisdiction over it. As set forth in a previously filed 
Motion to Dismiss by the instant appellees, the district ‘court 
has not yet entered a final judgment, and thus there is no 
Jurisdiction in this Court under 28 U.S.C. 1291. Because the 
certification has now been issued by the NMB, the case no longer 
involves the question of injunctive relief, and, consequently, 
there is no basis for an interlocutory appeal under 28 U.S.C. 
1292 (a). | 

However, assuming, arguendo, that this Court is vested 
with jurisdiction in number 18,640, the district court's order 
in that case, as well as the order in number 18,643, should be 
affirmed for the reasons set forth below. 

It 

In Switchmen's Union v. National Mediation Board, 320 
U.S. 297, the Court held that proceedings of the National 
Mediation Board conducted pursuant to Section 2, Ninth of the 
Railway Labor Act, 45 U.S.C. 152, Ninth, were not subject: to 
judicial review. This holding has been applied by this Court 


to the same type of challenge to NMB certification proceedings 
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as made by the appellant in the instant case, i.e., that the NMB 
erred in its determination of which employees were eligible to 
vote and that the NMB failed to fully investigate union charges 
of unlawful conduct by the carrier allegedly bearing upon the 
representation issue. See. WES Chapter v. National Mediation 
Board, 114 U.S. App. D.C. 229, 314 F. 2d 234. 

While there may be a narrow exception to the rule of non- 
reviewability of NMB certification proceedings, where the Board 
is acting outside of its "jurisdiction," in "excess of its 
delegated powers and contrary to a specific prohibition in the 
Act," Leedom v. Kyne, 358 U.S. 184, 188, such exception is 
obviously not applicable here. However phrased, the appellant's 
complaints do not fall within this category. ‘Instead of acting 
outside of its jurisdiction, the NMB was carrying out its 
statutory duty to determine promptly which union was the 
representative desired by the majority of Eastern's employees. 


The appellant can point to no "specific prohibition in the Act" 


which the Board was violating. 

The FEIA's assertion that the NMB denied it due process, 
because of the type of hearing which was held, does not raise a 
substantial constitutional issue for review by the courts. The 
NMB is not even required to afford a hearing to a protesting union, 
Air Line Stewards and Stewardesses Ass'n. v. National Mediation 
Board, 111 U.S. App. D. ©. 126, 294 F. 2d 910, 911, certiorari 
denied, 369 U.S. 810. And when the Board decides to hold a 
hearing, due process does not require “that the full panoply of 


judicial procedures be used, '* WES Chapter v. National 
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Mediation Board, supra, 314 F. 2d at 237-238. Moreover, as 


shown wnder Point III, the appellant's factual allegations 
with respect to claimed limited hearing afforded, are refuted 
dy the record. 

" III : 

Even if the NMB's certification proceedings were judicially 
reviewable, the appellant's attack upon the proceedings is 
completely unfounded in law and in fact. The Mediation Board's 
proceedings comported fully with the Board's duties and | 
obligations under the Railway Labor Act. The NMB's refusal 
to further defer the proceedings, or, alternatively, to conduct 
hearings upon FEIA's general charges that Eastern had violated 
the Act, was consistent with the Board's role under the Railway 
Labor Act and was fully justified by the circumstances. To the 
extent that the appellant's charges against the carrier and 
ALPA related to the NMB's proper function under the Act, i.e., 
to make the factual determination of which union represented 
the majority of Eastern's flight engineer employees, the Board 
investigated and considered such charges, held a hearing with 
respect to them, did not improperly limit the scope of that 
hearing, and permitted the appellant to submit whatever esiauice 
it desired with regard to the issue. The record in this case 
demonstrates that the NMB was willing to receive any evidence 
hearing upon the strikers' right to participate in the mapren 
sentation election and bearing upon the permanency of the 
replacements and consequently their right to participate in the 


election. 
247 = 


IV 

The appellant's argument thatit was entitled to an order 
compelling the NMB to appoint a referee to the System Board of 
Adjustment is utterly devoid of merit. The appellant does not, 
and cannot, cite any statutory provision purporting to impose 
such a duty upon the NMB. On the contrary, the Railway Labor 
Act simply does not place upon the NMB the duty to appoint 
referees to System Boards of Adjustment created by agreements 
between air carriers and their employees. Since there was no 
duty imposed upon the Mediation Board by law to appoint a 
referee, FEIA is clearly not entitled to an order, in the 
nature of mandamus, requiring the Mediation Board to make 
the appointment. 

Vv 

In number 18,643, Eastern does not raise the question of 
@ carrier's standing to be a party in a NMB certification 
proceeding. It relies solely on its asserted entitlement to have 
intervened in the district court under Rule 24 (a) (2) and (b), 
F. R. Civ. P. oa ; 

While an order denying intervention as of right under 
Rule 24 (a) (2) is appealable, ar order denying permissive 


intervention under Rule 24 (b) 1s not. Railroad Trainmen v. 


B. & 0. R. Co., 331 U.S. 519. Therefore, the only question 
raised by Eastern which 1s before this Court, is whether 
Eastern met the requirements of Rule 24 (a) (2) for intervention 
as a matter of right. Under that rule, Eastern must establish 


- 18 - 


first that the representation of its interests by the other 


parties is inadequate and second, that Eastern would be bound 


by the judgment. Neither condition was met here. 

Eastern principally relies upon the argument that an 
order compelling the NMB to appoint a referee to the System 
Board of Adjustment would have involved an interpretation of 
the collective bargaining agreement and thus an adjudication 
of Eastern's rights and duties under that agreement, It is argued 
that Eastern would have been bound by that interpretation. 
However, if the district court had ordered the NMB to appoint 
a referee to the System Board of Adjustment, this would have 
of necessity been a determination by the court that the NMB 
was under a purely ministerial duty to make the appointment and 
that the mere act of appointing a referee would not involve 
the NMB in resolving any dispute over Eastern's rights and 
obligations under the collective bargaining agreement. Such 
an order would not in any way have bound Eastern. Nor would 
Eastern be "bound" by an order setting aside the certification, 
for this would have imposed no obligations upon Eastern or 
determined any of Eastern's rights. Furthermore, as to both 
aspects of the case, the certification proceedings and the 
appointment of a referee, the existing parties adequately 
represented any interests which Eastern might have had. 


I, ‘THE APPEAL IN NUMBER 18,640 SHOULD BE 
DISMISSED FOR LACK OF JURISDICTION 


The appellees, the National Mediation Board and 4ts members, 
have previously filed a motion to dismiss the appeal in number 
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18,640, on the ground that the appeal is premature and that, 
therefore, this Court is without jurisdiction over it. This 


Court has not yet acted upon the motion. We shall not here 


repeat in detail all that is set forth in the motion to dismiss. 
Instead, we merely wish to reiterate our conviction that the 
appeal is premature and briefly state why. 

This Court's jurisdiction, is, of course, statutory; 
and unless the appeal comes within the provisions of 28 U.S.C. 
1291 or 1292, there is no jurisdiction over it. Section 1291 
is limited to appeals from final decisions of the district 
court. However, it is clear that the district court's order of 
May 20, 1964, was not a final decision. It did not terminate 
the litigation, did not deal with all of the appellant's 
requests for relief, did not dismiss the complaint, and did 
not render judgment in favor of any party. The fact that the 
district court's order may have indicated that the court would 
in the future finally rule against the appellant and direct 
entry of a final judgment against it ( See, appellant's 
response to the motion to dismiss), would not, of course, make 
that order final and confer jurisdiction upon this Court. Nor 
can this Court's jurisdiction be sustained under Section 1292. 
That section authorizes interlocutory appeals in a few types 
of cases, including cases involving motions for an injunction. 
See, 28 U.S.C. 1292 (a) (1). However, as a result of the NMB's 
certification of ALPA on June 4, 1964, and the termination of 
the NMB's role in the representation dispute, the case no longer 


involves injunctive relief. While the case is not moot, and 


while the appellant, if entitled to any relief, may have the 
certification declared invalid, the matter of injunctive relief 
is moot. There are no matters remaining in this case to support 
an interlocutory appeal under 28 U.S.C. 1292. The appellant 
has not, contrary to its assertion ( See, appellant's response 
to the motion to dismiss), been deprived of its right of appeal. 
It may appeal from the final judgment of the district court and 
raise all of the matters now raised. However, it is clear that 
an appeal at this time is premature. : 
II. THE CERTIFICATION PROCEEDINGS UNDER | 
SECTION 2, NINTH OF THE RAILWAY LABOR 
ACT WERE NOT SUBJECT TO JUDICIAL REVIEW 
The NMB's initial argument in the court below was that the 
court had no jurisdiction to review the administrative proceed- 
ings in connection with the representation dispute here involved. 
fhe district court, while pointing out its belief that the 
jurisdictional question was unclear, held that it did have 
jurisdiction if "the National Mediation Board has violated the 
Railway Labor Act, thereby depriving the Flight Engineers of a 
'right assured to them by Congress * * *,'" Nevertheless, the 
court went on to deny the appellant the relief it sought on the 
ground that the appellant had failed to establishj any such 
improper action on the part of the NMB. We submit that the 
denial of the relief sought by the appellant should be affirmed 
on the ground that the district court was without jurisdiction 
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to review the instant administrative proceedings. 


The Supreme Court in Switchmen's Union v. National Medi- 


ation Board, 320 U.S. 297, flatly held that the district courts 
do not have jurisdiction to review certification proceedings by 
the NMB pursuant to Section 2, Ninth of the Railway Labor Act, 
45 U.S.C. 152, Ninth. In that case a railroad union which had 
lost an election sought to attack the certification issued by 
the NMB on the ground that the Board had violated the Railway 
Labor Act by defining the craft or class among which the election 
was conducted on a system-wide rather than a divisional basis. 
A question of statutory construction was involved, with the 
NMB taking the position that it had no power under the Act to 
split a system-wide craft and the union arguing that the Board's 
action was inconsistent with the Act. Nevertheless, the Supreme 
Court expressiy refused to discuss this question, holding that 
it was unnecessary to 

# * #reach the merits of the controversy. For 

we-are not of the opinion that the District 

Court did not have the power to review the 

action of the National Mediation Board in 

issuing the certificate. (320 U.S, at 300). 
The Court after examining the statute and its history, observed 
with respect to the Board's determination, that the "He # # 
intent seems plain -- the dispute was to reach its last ter- 
minal point when the administrative finding was made. There was 


to be no draging out of the controversy into other tribunals 


3 A successful party in the district court may, of course, de- 
end the result on any ground supported by the record. Helver- 
ing v. Gowran, 302 U.S. 238, 245; Jaffke v. Dunham, 352 U.S. 280, 
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of law." 320 U.S. at 305. 

Reiterating the same principle of finality of administra- 
tive proceedings under Section 2, Ninth of the Railway Labor 
Act, the Court stated in General Committee v. M.-K.-T. R. Co., 
320 U.S. 323, 336, decided the same day as Switchmen's Union, 
that: 

However wide may be the range of jurisdictional 

disputes embraced within sec. 2, Ninth, Congress 

did not select the courts to resolve them. To 

the contrary, it fashinned an administrative 

remedy and left that group of disputes to the 

National Mediation Board. If the present dis- 

pute falls within sec. 2 Ninth, the adminis- 

trative remedy is exclusive. 

See also, General Committee v. Southern Pacific Co., 320 
U.S. 338. 3 

In WES Chapter v. NMB, 114 U.S. App. D. C. 229, 314 
F. 2d 324, another chapter of FEIA sought judicial review of NMB 
certification proceedings, alleging as here that the NMB's 
determination of who should vote was improper and that the 
NMB failed to fully investigate charges of the carrier's unlaw- 
ful conduct. This Court, invoking the principle of Switchmen's 
Union, stated (214 F. 2d at 236): 

The need for a large degree of conclusive- 

ness in the settlement of labor disputes over 

the question of employee representation in the 

transportation industry was met by Congress in 

the Railway Labor Act. Responsibility was given 

to a board with special competence, in the effort 

to maintain enough harmony to prevent inter- 

ruption of service. Congress sought to preclude 


litigation in the courts over what the Supreme 
Court has called an "explosive problem" 


Similarly, on many other occasions where judicial review of 
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NMB proceedings under Section 2, Ninth, has been sought, this 
Court has applied the rule of Switchmen's Union and held the 
Board's determinations to be non-reviewable. See, €.g.; 
Radio Officers Union v. NMB, 86 U.S. App. D, C. 319, 181 F. 
24 801; Rutas Aereas Nacionales v. Edwards, 100 U.S. App. 
D. C. 236, 244 F. 2d 784; Decker v. Venezolna, 103 U.S. App. 
D.C. 301, 258 F. 2d 153; UNA Chapter, FEIA v. National 
Mediation Board, 111 U.S. App. D. C. 126, 294 F. 2d 905, 
certiorari denied, 368 U.S. 956; Air Line Stewards Ass'n. 
v. National Mediation Board, 111 U.S. App. D. Cc. 126, 294 
F. 24 910, certiorari denied, 369 U.S. 810. 

With respect to representation proceedings conducted 
by the Natinnal Labor Relations Board, the Supreme Court did 
recognize in Leedom v. Kyne, 358 U.S. 184, 188, a limited 
exception to the nonreviewability principle where the NLRB 
was acting outside of its "jurisdiction," in "excess of its 
delegated p@ars and contrary to a specific prohibition in the 
Act." The NLRB conceded in that case that it was violating 
an express statutory prohibition. Assuming Shat the exception 
is also applicable to the NMB, it obviously has no relevancy 
to this case. 

It should first be noted that the Supreme Court has 
strongly emphasized how narrow the Leedom v. Kyne exception is. 
In Leedom v. Kyne, the Court differentiated between "review" 


of agency action and striking down action outside of the 


agency's jurisdiction, holding that only in the latter case 
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does a court have jurisdiction. Moreover, in Leedom v. Kyne 
itself, the Court adhered to and purported to rely upon 
Switchmen's Union. Later, in McCulloch v. Sociedad Nacional, 
372 U.S. 10, 16, it was reiterated that where the representation 
dispute was a domestic one, the exception of Leedom v. Kyne 
was a "limited exception" applicable only where "the Board's 
order was 'in excess of its delegated powers and contrary toa 
specific prohibition in the Act.'" Just this spring, in Boire 
v. Greyhound, 376 U.S. 473, 481, the Supreme Court again 
emphasized that "the Kyne ,2xception 1s a narrow one, not to 

be extended to permit plenary District Court review of Board 


orders in certification proceedings * * * .!'" 


The present case plainly does not fall within the 


Leedom v. Kyne exception. The NMB was not acting outside of 
its jurisdiction. Instead, it was performing its precise 
statutory function under Section 2, Ninth of the Railway Labor 
Act: to promptly find which union, ALPA or FEIA, was the 
representative desired by the majority of Eastern's flight 
engineers. In connection with the performance of this function, 
the appellant can point to no action of the NMB "in excess of 
its delegated powers and contrary to a specific prohibition 

in the Act." 

Instead of the NMB acting contrary to a specific statutory 
prohibition by refusing to accede to the appellant's request 
for a deferrment of the proceedings, the Board was complying 
with an explicit statutory mandate. Section 2, Ninth provides 
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that, upon the application of one of the parties to a represen- 
tation dispute, the NMB shall "within thirty days" after the 
receipt of the application certify the authorized representative. 
While the thirty-day provision has been held to be directory 
instead of mandatory, it certainly means that the NMB shall 
conduct its investigation and issue the certification as 
promptly as possible. Furthermore, instead of the NMB acting 
outside of its Section 2, Ninth jurisdiction by refusing to 
hold a hearing on the merits of the appellant's general charges 
of unlawful conduct by the carrier, the Board was performing 
its precise statutory function. The NMB is not an enforcement 
agency or an agency with general adjudicatory jurisdiction over 
unlawful labor practices, Switchmen's Union v. National Mediation 
Board, supra. Instead, its duty under Section 2, Ninth is to 
find a fact: the name of the employees' representative. As 
shown under Point III below, only to the extent that the appel-~ 
lant's charges had a bearing on this fact should they have been 
the subject of a hearing by the NMB, and in this connection the 
NMB granted a hearing and fully considered the charges. 

Finally, the appellant's assertion that it was denied 
due process, because of the alleged limited hearing which was 
held and because the NMB did not by subpoena compel the pro- 
duction of Eastern's records, raised no substantial constitu- 
tional questions for review by the district court. The NMB 


4s required only to "investigate" representational dispute, 


and, in this connection, it need not under the statute hold a 
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"hearing and it has no subpoena power. Switchmen's Union 

/ vw. National Mediation Board, supra, 320 U.S. at 304. Due 
process does not require otherwise, Air Line Stewards and 

' Stewardesses Ass'n. v. National Mediation Board, supra, 

: 294 F. 2d at 911; Ruby v. American Airlines, Inc., 323 F. 2d 
248 (C.A. 2), certiorari denied, 376 U.S. 913. And where the 
' Board decides to hold a hearing, the full judicial procedures 
of an adjudicatory proceeding are not required. As this Court 
stated in WES Chapter v. National Mediation Board, supra, 314 
| FB. 2d at 237-238, with respect to a complaint that the Board 
did not compel the attendance of witnesses and that its 
investigation was unduly limited: 


It remains only to be said that in our 
view the Board's scope of authority under 
the statute, and its exercise, preclude a 
successful challenge that the Association's 
constitutional rights were violated. "[TJhe 
requirements of due process...vary with 
the type of proceeding involved." Hannah v. 
Larche, 362 U.S. 420, 440 (1959). And “when 
governmental action does not partake of an 
adjudication, as for example, when a general 
fact-finding investigation is being con- 
ducted, it is not necessary that the full 
panoply of judicial procedures be used." Id. 
at 2. Due process of law would not appear 
to require more in the circumstances than 
was accorded appellant. 


The appellant's complaints against the NMB's proceedings 


in this case do not raise issues of constitutional dimensions 


so as to furnish a basis for district court jurisdiction. 


On the contrary, the action of the NMB in carrying out its 
statutory function was clearly not subject to judicial review 
under the rule of Switchmen's Union v. National Mediation: 
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Board, supra, and this ground is dispositive of FEIA's 


attack upon the certification proceedings. 
III. ‘HE CERTIFICATION PROCEEDINGS SATISFIED 

THE REQUIREMENTS OF THE RAILWAY LABOR 

ACT AND AFFORDED APPELLANT A FULL AND 

FAIR OPPORTUNITY TO PRESENT ITS CASE 

WITH RESPECT TO THE REPRESENTATION 

ISSUE BEFORE THE NMB 

Even if it be assumed for the purpose, of argument 

that the district court had jurisdiction to review the NMB 
certification proceedings, nevertheless it is clear that such 
proceedings satisfied the requirements of the Railway Labor 
Act, were conducted completely in accordance: with the NMB's 
role under the Act, and afforded the appellant a full and fair 
opportunity to present its case with respect to the represen- 
tation issue. FEIA asserts: 1. that the NMB should have 
further deferred the proceedings because of the alleged 
pendency of its charges against Eastern in other forums; 2. 
that alternatively the Mediation Board should have investigated 
and held a hearing on the merits of FEIA‘s general charges 
of unlawful conduct by Easter and that the Board failed 
to do this; 3. ‘that FEIA was not given the opportunity to 
present fully its evidence to the NMB hearing upon the 
replacement issue; 4. that the burden of proving that the 
replacements were temporary was improperly imposed upon FEIA; 
and 5. that the NMB should ‘have compelled Eastern to produce 
certain evidence at the hearing rather than the Board making 
an ex parte investigation with respect to such evidence. All 


of these arguments, however, are entireiy devoid of merit. 
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1. With regard to the appellant's contention that the 
NMB should have deferred the certification proceedings, 
it should first be noted that the NMB did grant a limited. 
deferment in order to give the AFL-CIO an opportunity to 
consider charges against ALPA (Exhibit 14 to the affidavit 


of E. C. Thompson). It should also be pointed out that the 


NMB did consider the alleged pending charges against Eastern, 
reviewed the records in the two New York cases and the CAB 
case, and was of the view that, insofar as the charges against 
Eastern and ALPA related to the representation question, they 
were lacking in merit (Affidavit of E. C. Thompson, pp. 2, 53 
Affidavit of O'Neill, pp. 2-3, 5). These considerations 
alone negative any contention that the NMB acted arbitrarily 
in refusing to defer the proceedings further. Apart from 
these considerations, however, the Board was certainly justified 
in refusing to further postpone the proceedings. 

Dispositive of the appellant's contention regarding 
deferment of the proceedings, is the fact that the NMB is 
under a statutory mandate to certify the representation of 
the employees as promptly as possible. Section 2, Ninth of 
the Railway Labor Act, 45 U.S.C. 152, Ninth, provides that if 
a representation dispute exists, 

* * * it shall be the ay of the Mediation 

Board, upon request of & er party to the 

dispute, to investigate such dispute and to 

certify to both parties, in writing, within 


thirty days after the receipt of the in- 

vocation 4 its services, the name or names 
or Ge individuals or organizations that have 
been designated and authorized to represent 


the employees involved in the dispute, and 
certify the same to the SnaEter (Emphasis supeitet). 


"Under this Act Congress did not give the Board discretion to 
%* * * withhold action * * *," Switchmen's Union v. National 


Mediation Board, supra, 320 U.S, at 305. 


Furthermore, in light of the holdings in the New York 
litigation and the CAB case, it would obviously not have been 
appropriate for the NMB to have deferred the certification 
proceedings. Acceptance of FEIA's argument to the cantrary 
would have resulted in a stalemate. The first New York case, 
and the district court's decision in the second, involved 
adjudications that FEIA's charges of unlawful comuct were 
sufficiently unmeritoriaus so as to warrant denial of 
preliminary injunctions. The courts found that there was no 
probability of FEIA's successfully establishing unlawful 
conduct on the part of Eastern and ALPA, Flight eers 
v. Eastern Air Lines, 2C§ F. Supp. 182 (S.D.N.Y.), affirmed, 
307 F. 24 510 (C.A. 2), certiorari denied, 372 U.S. 945; 
Flight Engineers v. Eastern Air Lines and Air Line Pilots 
Ass'n., 45 C.C.H. Labor Cases 27, 467 (S.D.N.Y.). However, 
in the latest stage in the New York litigation, the Second 
Circuit's decision in Flight neers v. Eastern Air Lines 
and Air Line Pilots Ass'n., 311 F. 2d 345, the court, instead 
of considering the merits of FEIA's charges, held that FEIA's 
allegations related basically to whether the carrier should 
bargain with it, that each union was claiming to be the 
representative of Eastern's flight engineers, and that the 
National Mediation Board should determine. the representational 
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question. Similarly, in the CAB case, this Court affirmed the 
CAB's decision that there should be no determination of FEIA's 


a ; 
charges against Eastern "until the representation dispute has 


been settled by the National Mediation Board." Flight 


Engineers' International Association v. Civil Aeronautics 

Board (C.A.D.C., No. 18096, April 23, 1964, slip opinion 

p. 4). , 
Thus, the final result of the New York and the CAB 


litigation was that the NMB should first determine the 
representation question before there could be further : 
adjudications with respect to FEIA's general charges of un- 
lawful conduct. For the NMB, afterwards, to have deferred 
the representation proceedings pending adjudications in the 
New York federal courts and the CAB of FEIA's charges, 
would have resulted in an impossible stalemate. It 48 
utterly frivolous to argue that the NMB should have deferred 
the representation proceeding to await determinations by 
the New York court and the CAB, when the Second Circuit and 
the CAB had already deferred the unlawful conduct deter- 
minations pending a finding by the NMB. : 


2. FEIA's argument that the NMB erred by failing to in- 
vestigate and hold a hearing on its general charges that 
Eastern had violated the Railway Labor Act is similarly with- 
out merit. Preliminarily, we should like to reiterate just what 
the NMB did and what it did not do. The Mediation Board received 
and considered all statements, documents, and other material 
submitted by FEIA, as well as by Eastern and ALPA, relating to 
FEIA's charges of unlawful conduct (Affidavit of E. C. Thompson, 
pp. 2, 4-5). The NMB reviewed the complete records in both New 
York cases and the CAB case, as well as the results of its own 
field investigation (Affidavit of Weiss, p. 9; affidavit of 
E. C. Thompson, p. 53 affidavit of O'Neill, pp. 2-5). The Board 
determined that FEIA's strike against Eastern was an economic 
strike and that Eastern, therefore, had a right to permanently 
replace the strikers (Affidavit of Weiss, p. 93 affidavit of 


O'Neill, pp. 4-5). Cf., NLRB v. McKay Radio & Tel. Co., 304 


U.S. 333 (upholding an employer's right to permanently replace 
economic strikers). Finally, the NMB determined that to the 
extent, if any, that FEIA's charges might have a bearing upon 
the conduct of the representation election, and except for 
raising an issue of voter eligibility, the charges “were so lack- 
ing in merit as not to warrant a special hearing and that no 
interference with the employees! choice of representatives could 
pe shown." (Affidavit of O'Neill, p. 3). The only significant 
question found by the NMB to have been raised by FEIA's charges, 
related to which persons were eligible to vote; and, accordingly, 
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the NMB directed a héaring on this issue (Exhibit 1 to the affi- 
davit of I. J. Gromfine). . : 

Thus, if it be assumed that the appellant's charges might 
have had a bearing upon the conduct of the representation election 
by the NMB over and above the question of voter eligibility and 
, should have been considered by the Board, still the appellant 
would have no legitimate complaint. The Board did receive the 
/-pesults of its field investigation as well as other evidence up- 
on them, did consider them,and found them to be without merit. 
The only action which the NMB failed to take was to hold a hear- 
ing upon the general charges of unlawful conduct. However, it 
is well-settled that the NMB need not hold hearings in connection 
with certification proceedings and may satisfy its statutory duty 
"to investigate" by other methods. Switchmen's Union v. National 
Mediation Board, supra, 320 U.S. at 304; Air Line Stewards and 

| Stewardesses Ass'n v. National Mediation Board, supra, 294 F. 2d 
at 911; WES Chapter v._NMB, supra, 314 F, 2d at 237; Ruby v. 
American Airlines, Inc., supra, 323 F. 2d at 255. , 

We have shown that even accepting the appellant's premise -- 
that all of FEIA's general charges of unlawful semauet might have 
had a bearing upon the conduct of the representation election and 

| that the Mediation Board should have investigated and passed upon 
' these charges -- still the appellant's attack upon the certifi- 
' gation proceedings would be unmeritorious. However, in this case 


‘not even the appellant's premise is valid. FEIA has failed to 


demonstrate that an adjudiciation of its general charges against 
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ERastern and ALPA was necessary prior to the holding of a repre- 


sentation election, or that they should have been investigated 
and passed upon by the NMB, except to the extent that a question 
of voter eligibility was raised. 

Initially, it is well to underscore the NMB's limited role 
under the Railway Labor Act. Unlike the NLRB, the Mediation 
Board is not an adjudicatory or enforcement agency. It has 
two functions: mediation between carriers and employees' repre- 
sentatives in major disputes over changes in pay, rules or work- 
ing conditions; and, under Section 2, Ninth of the Act, certifi- 
cation of the name ‘of the representative whom the majority of 
employees in a craft desire to represent them. In the latter 
role, the Board is solely a fact-finding agency -- to find what 
organization or person the majority of a carrier's employees 
desire au their representative. As the Stpreme Court noted 
with respect to the Board's function unger Section 2, Ninth, 
Congress " * * * gave it no enforcement function. It was to find 
the fact and then cease." Or, as this Court pointed out in UNA 
Chapter, FEIA v. National Mediation Board, supra, 294 F. 2d at 
909: "The purpose of the Board * * * 48 to find facts. * * * 
It does not fix rights and liabilities between parties a4," 
mhus, it is clear that the NMB has no general jurisdiction to. 
adjudicate the merits of charges that the Railway Labor Act is 
peing violated. Only insofar as charges relate to the factual 
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determination of which representative is desired by the majority 


of employees in a craft, such as raising questions of the: appro- 
priate craft, who tee. en and whether those employees 

can make a free choice at the time, do they fall within the ambit 
of the NMB's functions. 

Turning to FEIA's charges against Eastern, it is clear that 
to the extent that they fell within the ambit of the NMB's 
jurisdiction, to the extent that they might have affected the 
Board's finding as to which union was the employees! desired 
representative, the Board not only investigated and considered 
them but granted a full hearing on them. The charges against 
Eastern in the order listed by this Court in the CAB case, Flight 
Enginéers International Ass'n v. Civil Aeronautics Board, supra, 
are: 


improperly changing the terms and conditions 
of the flight engineers' employment; 


bargaining with individual flight engineers; 


negotiating with the ALPA on matters as to 
which it should have negotiated with FEIA; 


failing to bargain in good faith with FEIA; 

discriminatorily conditioning the striking 

engineers’ return, and discharging and re- 

to employ the strikers even though 
they had not been and could not be legally 
replaced; 
6. refusing to process grievances. 

Numbers 1-4 and 6 certainly do not raise issues which need be 
determined in order for the NMB to find which union is the present= 
ly desired representative of the employees. They raise no questions 
as to who are in fact the employees (i.e., voter eligibility) or 


a en 


whether those employees can presently make a free choice. On 


the contrary, 25 recognized py this Court in the CAB case, only 
the Fifth allegation raises a question to “be determined by the 
National Mediation Board jn deciding which employees are en- 
titled to vote in a representation election." (Slip opinion, 
pp. 9-10). This is precisely the question on which the NMB 
granted a full hearing. The NMB'S order directing 4 hearing 
provided: "the Board will, therefore, schedule @ a hearing con- 
fined to the specific subject of determining who is eligible 

to participate in an election * * * ." Gane 1 to the 
ee of I. J. Gromfine) rite 

FEIA's fifth charge against Eastern actually contained two 
contentions: Bastern aiscriminatorily conditioned the strikers 
return; Eastern aiscriminatorily discharged and refused to 
employ the strikers even though they had not been and could not 
pe legally replaced. Both aspects appear to relate only to the 
strikers * eligibility to vote. However, the Board, after 2 
nearing held that the striking engineers would be permitted to 
vote (Exhibit 2 to the affidavit of I. J- Gromfine) . 

Appellant eens to argue that if it be determined that the 
strikers were either wrongfully discharged or wrongfully denied 
yeinstatement, then the replacements would be 4neligible to vote. 
This might be true af the replacements were temporary a6 the 
appellant contended. oF af there existed, a6 appellant alleged 
at the hearing, an ynderstanding petween Eastern and the replace- 
ments that in the event of the strikers' return, the replacement 8 
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would no longer continue as permanent flight engineer employees. 
But the NMB, after a hearing rejected these contentions (Exhibit 
© to the affidavit of I. J. Gromfine). It found that the re- 
Placements were permanent flight engineer employees of Eastern. 
Appellant cites no authority holding that if one group of en- 
ployees are wrongfully discharged, and if their reinstatement 
4s ordered, the employer must discharge employees subsequently 
hired to perform the same jobs, even though the employees sub- 
sequently hired are permanent employees in the craft and there 
was no understanding that the employment was conditioned upon 
the strikers! non-return. It is true that if Eastern were re- 
quired to re-employ the strikers and give them full seniority, 
some of the replacements might have to be furloughed. However, 
furloughed employees are entitled to vote in ennecenta tion 
elections. In sum, the Board's findings that the striking 
engineers should be allowed to vote and that the replacements 
were permanent flight engineer employees and thus should also 
be allowed to vote, completely dispose for purposes of the 


representation election of FEIA's fifth charge that the carrier 
violated the Act. : 


whether those employees can presently make a free choice. On 
the contrary, as recognized by this Court in the CAB case, only 
the Fifth allegation raises a question to "be determined by the 
National Mediation Board in deciding which employees are en- 
titled to vote in a representation election." (Slip opinion, 
pp. 9-10). This is precisely the question on which the NMB 
granted a full hearing. The NMB's order directing a hearing 
provided: “fhe Board will, therefore, schedule a hearing con- 
fined to the specific subject of determining who is eligible 


to participate in an election * * * ." (Exhibit 1 to the 
affidavit of I. J. Gromfine). 


FEIA's fifth charge against Eastern actually contained two 
contentions: Eastern discriminatorily conditioned the strikers 
return; Eastern discriminatorily discharged and refused to 
employ the strikers even though they had not been and could not 
be legally replaced. Both aspects appear to relate only to the 
strikers' eligibility to vote. However, the Board, after a 
hearing held that the striking engineers would be permitted to 
vote (Exhibit 2 to the affidavit of I. J. Gromfine) . 

Appellant seems to argue that if it be determined that the 
strikers were either wrongfully discharged or wrongfully denied 
reinstatement, then the replacements would be ineligible to vote. 
This might be true if the replacements were temporary a5 the 
appellant contended, or if there existed, as appellant alleged 
at the hearing, ah understanding between Eastern and the replace- 
ments that in the event of the strikers' return, the replacements 
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would no longer continue as permanent flight engineer employees. 


But the NMB, after a hearing rejected these contentions (Exhibit 
2 to the affidavit of I. J. Gromfine). It found that the re- 
placements were permanent flight engineer employees of Eastern. 
Appellant cites no authority holding that if one group of em- 
ployees are wrongfully discharged, and if their reinstatement 
4s ordered, the employer must discharge employees subsequently 
hired to perform the same jobs, even though the employees sub- 
sequently hired are permanent employees in the craft and there 
was no understanding that the employment was conditioned upon 
the strikers' non-return. It is true that if Eastern were re- 
quired to re-employ the strikers and give them full seniority, 
some of the replacements might have to be furloughed. However, 
furloughed employees are entitled to vote in representation 
elections. In sum, the Board's findings that the striking 
engineers should be allowed to vote and that the replacements 
were permanent flight engineer employees and thus should also 
be allowed to vote, completely dispose for purposes of the 
representation election of FEIA's fifth charge that the carrier 
violated the Act. 


3. Appellant's argument that it was not given a full 
opportunity to present to the NMB evidence bearing upon the re- 
placements! entitlement to vote, is completely refuted by an 
examination of the transcript of the hearing pefore the Board. 
The presiding officer at the hearing repeatedly requested 
FEIA's counsel to produce evidence bearing upon FEIA's con- 
tentions, including the assertion that the replacements should 
not be allowed to vote. For example, in the course of the 
hearing the presiding officer requested of FEIA's counsel 
"whether you had some evidence to offer in support of these 
contentions at this time?" (Tr. 47). Counsel replied that he 
had some documents with him, but thought "perhaps that all of 


the material had already come before the Board." (fr. 47). 


fhe presiding officer then replied (tr. 47-48): 


It has come before the Courts, but I don't 
think we have had it in this hearing. Do you 
have some letters, for example, with regard to 
unqualified requests for reinstatement? And 
unqualified letters of rejection of this request, 
4s something I would like very much to make @ 
part of this record and insert the dates, times 
and places. Do you have any evidence with regard 
to qualifications or reservations on the employ- 
ment which you expressed to people who are now 
accepting the third seat by the company, as 
company policy, in some fashion. I would like 
very much to have it as part of the record. 


Later, as to FEIA's argument that the replacements were really 
pilots and not flight engineers, the presiding officer asked 
counsel (Tr. 54): " * * # what type of evidence are you speci- 
fically directing our attention to that might lead us to the 
conclusion that these people are not flight engineers?" 
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Again regarding the dismissal of the strikers and the 
question of whether their replacements were permanent em-— 
ployees, the following colloquy took place between the pre- 
siding officer, chairman Gamser of the NMB, and FEIA's 
counsel (Tr. 57-58): 

THE CHAIRMAN: * * * I was wondering since 

Mr. Harlan claims to be familiar with the * * * 

arrangement that was done, replacement procedures 

employed. Whether his testimony would be of 
assistance to us in this matter and we would make 
use of him to get this information. 

MR. GROMFINE: I don't -- I think its going -- 


THE CHAIRMAN: Do you have any witness of 
your own? 


MR. GROMFINE: There is no way, I certainly 

agree that the Board, -- I would be perfectly 

willing for -- to ascertain -- for the Board to 

ascertain, for all of us to ascertain from Mr. 

Harlan, everything he knows. He may not know 

everything. There may be things I would think. 
As to the issue of whether the replacements were temporary, 
the presiding officer permitted all of the testimony from Mr. 
Harlan which FEIA's counsel elicited, even over the objections 
-or observations of ALPA that some of it was immaterial or 


repetitious (Tr. 67, 77, 93, 114). Finally, at the conclusion 


'. of Mr. Harlan's testimony, the presiding officer again asked 


FEIA whether it had any more witnesses or evidence to produce, 
and FEIA's counsel replied in the negative (Tr. 218-219). It 


is clear from a reading of the transcript that FEIA was given 


an unlimited opportunity to submit whatever evidence it had. 
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4k, The argument that the NMB improperly placed the burden 


of proof upon the appellant, is also refuted by the transcript. 
fhe appellant's counsel had asserted in the course of the hear- 
ings that an agreement existed between Eastern and the replace- 
ments, to the effect that the replacements would remain employed 
as flight engineers only for the duration of the strike. As to 
this contention only, the existence of such agreement, the pre- 
siding officer stated that the burden of proof was upon FEIA 
(Tr. 122). 
fhe only witness at the hearing, Mr. Harlan of Eastern, 

had repeatedly testified that the replacements were permanent 
flight engineer employees and that there was no such agreement 
or understanding as contended by FEIA (Tr.121, 128, 156-157). 
Mr. Harlan had also testified that the replacements were not 
subject to the ALPA contract but instead were subject to the 
game terms and conditions as members of FEIA who had returned 
to their jobs (Tr. 105-107) and that there was nothing in the 
replacements'* personnel files stating that the replacements 
were temporary (Tr. 159-160). The witness went on to read the 
letters and telegrams which Eastern had sent to the replacements, 
offering them flight engineer positions, and which certainly 
indicated that permanent employment was contemplated (fr. 161- 
167). = 

“In light of the evidence, the presiding officer clearly 
was justified in stating that the burden was upon FEIA to prove 
an understanding whereby the replacements were to remain as 
flight engineers only for the gration of the strike. A party 


who asserts a particular fact, of course, normally has the 
burden of proving his assertion. And this principle was’ 
particularly apt here, where all of the evidence adduced at the 
hearing negatived the existence of the asserted agreement. 

5. Appellant's final complaint with regard to the certi- 
fication proceedings is that there allegedly was relevant 
evidence in the possession of Eastern and that the NMB erred 
in not compelling Eastern to produce this at the hearing, How- 


ever, the actual facts demonstrate no error on the part of the 


Board in this respect. - 

At the hearing, FEIA claimed that Eastern had certain 
documents which would sustain FEIA's contention that the re- 
placements were temporary flight engineer employees. In this 
connection, FEIA requested, after the hearing was underway, 
that the Board compel Eastern to produce all of the personnel 
files of the replacements (Tr. 141); documents called "bid 
awards" (Tr. 142); any memoranda, agreements, correspondence 
or other documents between Eastern and ALPA concerning the 

"hiring of former pilots as fliight engineers (Tr. 143); any 
grievances which had been filed by the replacements (Tr. 143); 
and pilot seniority lists (Tr. 145). No prior request had been 
made of Eastern to bring these documents to the hearing; no 
prior request had been made for the Board to request Eastern to 
bring such documents; and FEIA's counsel had said nothing about 
such matters at the pre-hearing conference (Tr. 78-81). Further- 
more, both the witness Harlan of Eastern and ALPA's counsel stated 
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that they were aware of no documents, etc., relevant to the 
permanency of the replacements which had not already been sub- 
mitted to the NMB (Tr. 131-132). These considerations alone 
would have justified the Board's rejection of FEIA's request 
that Eastern be compelled to produce the above-named documents. 
Nevertheless, the presiding officer, although not re- 
questing Eastern to produce all of these documents because of 
their number and bulk, did request Eastern to produce the 
pilot seniority lists and to produce further witnesses who 
could testify and be examined about the contents of the other 
documents sought by FEIA (Tr. 222-223, 233, 234). Eastern's 
representative at the hearing, after consulting by telephone 
with other Eastern officials, refused to comply with the RNB's 
request and stated that Eastern would not produce any documents 
or witnesses (fr. 234-238). Eastern, however, did agree to 
make available to the NMB at Eastern's Miami offices any persons 
or documents which the Board wished to examine (Tr. 236-244). 


After Eastern rejected the Board's request, the presiding 
officer pointed out that the Board would have liked to have had 
more information produced at the hearing, that the Board at- 
tempted to have this done, but that it was not possible because 


of Eastern's refusal and the Board's lack of subpoena power 

(Tr. 242-243). The presiding officer went on to state that he 
would contact the Board's mediator in Miami and instruct’the 
mediator to make a full investigation of Eastern's books and 
records and send a report to the Board, and that the Board would 
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‘not rule on the issues until it was satisfied that “we have 
_gufficient facts to pass intelligently on the information wanted 
py [FEIA's counsel]." (fr. 242-243). 

” Certainly the NMB did all that it could in connection with 
FEIA's request that the carrier produce certain documents. : As 
“has been pointed out many times, the Railway Labor Act confers 
‘no subpoena power upon the NMB. Switchmen's Union v. National 
Mediation Board, supra, 321 U.S. at 304; WES Chapter v. National 
‘Mediation Board, supra, 314 F. 2d at 237; United States v. : 
Feaster, 330 F. 24 671, 674 (C.A. 5) (where the Court, although 
‘holding that a carrier was required to allow the Board access 
to the carrier's records, as Eastern did here, pointed out that 
"congress did hot give the Mediation Board subpoena powers aw ay, 
os In light of this limitation upon the Board's powers, the appellant 
certainly has no ground for complaint against the Board because 
i of Bastern's refusal to produce documents. Furthermore, as 
‘previously pointed out,the Board may carry out its function “under 


' Section 2, Ninth of the Act through ex parte investigations in- 
stead of hearings. i 


IV. THE NMB WAS UNDER NO DUTY TO APPOINT A 
REFEREE TO THE SYSTEM BOARD OF ADJUST- 
MENT 

In addition to its attack upm the Wee's certification proceed- 
ings under Section 2, Ninth of the Railway Labor Act, the appell- 
ant argues that the district court erred in refusing to compel 
the NMB to perform an alleged ministerial duty to appoint a 
fifth neutral member to a System Board of Adjustment. 

Before discussing the merits of this question, we should 
like to point out that the issue 4s obviously not properly be- 
fore the Court. The appellees, the National Mediation Board and 
4ts members, do not of course believe that any of the issues in 
case number 18,640, are properly before the Court, because of 
the interlocutory nature of the district court's order and be- 
cause there is no longer in the case any matter supporting an 
interlocutory appeal under 28 U.S.C. 1292(a). However, even if 
this Court disagrees with our position, and believes that it has 
jurisdiction under 28 U.S.C. 1292(a)(1), such jurisdiction would 
only extend to those issues involving the NMB's certification 

" proceeding under Section 2, Ninth of the Railway Labor Act and 
which were originally the subject of appellant's motion for a 
preliminary injunction. The appellant's request for an order 
compelling the NMB to appoint a neutral referee to the System 
Board of Adjustment does not involve the certification proceed- 
ing under Section 2, Ninth, and was unrelated to the motion for 
an injunction. It is an action in the nature of mandamus -- to 


compel a governmental agency to perform an alleged ministerial 


duty. No provision of 28 U.S.C. 1292(a) permits an interlocutory 
bh 


| appeal in such an action. In addition, this.is not a situation. 


where there is any necessity for an appeal at this time from the 
order denying the request to compel the appointment of a referee. 
| Appellant can just as well raise the issue in an appeal from the 
final judgment of the district court. Cf., Cohen v. Beneficial 
| loan Corp., 337 U.S. 5H1, 546. hts 
However, even if this issue were now appealable, there is 
_ absolutely no merit to the appellant's argument that it was en-— 
, titled to an order compelling the NMB to appoint a referee or 
' neutral fifth member to the System Board of Adjustment. In order 
| for the appellant to have been entitled to such mandatory relief ‘s 
| 4t¢ would have to establish that the NMB was under a legal minis- 
| terial duty to appoint the referee. In other words, the appellant 
would have to show first, that the Railway Labor Act imposed upon 
i the NMB the duty to appoint referees to System Boards of Adjust- 
| ment and second, that the nature of the duty was such that the 
| MMB had no discretion under circumstances as existed here to de- 
cline to act. Not even the first requirement is present here, 
and thus we do not reach the second. | 

There is absolutely no provision in thé Railway Labor Act 
which places a duty upon the NMB to appoint neutral members to 
System Boards of Adjustment created by agreements between air 
carriers and their employees. This was apparently conceded by 
the appellant in the district court (appellant's memorandum in 
the district court, p. 31); and the appellant, in its brief in 
this Court, points to no statutory provision allegedly placing 


this duty upon the Board. 45 


Moreover, no such duty may be found. in the statute. by in- 
plication. Instead, any implication from the provisions of the 
Railway Labor Act is clearly to the contrary. Where Congress 
sought to impose duties upon the NMB, 4t did so by clear and ex- 
press language in the Act. More specifically, where Cengress 
4mposed the duty upon the NMB to appoint persons to particular 
Boards, it did so in unequivocal language. Thus, Section 3(e) 
of the Act, 45 U.S.C. 3(e), dealing with the appointment of 
persons to the National Railroad Adjustment Board, and which is 
inapplicable to the airline industry, provides that under certain 
circumstances the NMB "shall" appoint representatives to the 
National Railroad Adjustment Board. The Act also provides that 
where there is a failure to resolve a dispute by negotiation, 
by use of a System Adjustment Board, and through mediation, and 

where both parties then agree to submit the dispute to arbitration, 
it shall be submitted to a group of three or six arbitrators, and 
that "1t shall be the duty of the Mediation Board" to name certain 
ones of the arbitrators. See, Section 5, Third (a) and Section 7, 
Pirst and Second, 45 U.S.C. 155, Third (a) and 157, First and 
Second. Therefore, where Congress intended to impose a duty upon 
the NMB to make appointments, it knew how to do so in unambiguous 
language. Since the provision of the Act here involved, Section 
204, 45 U.8.C. 184, providing for the creation of a System Board 
of Adjustment by agreement between a carrier and its employees, 


contains absolutely no provision for the appointment of poard 


members by the NMB, it is clear that no duty was intended to be 


imposed upon the NMB in this regard. 
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fhe fact that the NMB has, under its general role as a. 
mediation agency, on occasions in the past appointed neutral 
menbers or referees to System Boards of Adjustment when re- 
quested to do so, does not mean that 1t has the legal duty to 
make such appointments. ‘That there is no duty in this regard 
is explicitly stated in the NMB's Twenty-Ninth Annual Report, 
quoted and relied upon by the appellant (appellant's brief, 

p. 51). Certainly where there is no duty imposed upon an 
agency by law to take a particular action, and where that 
agency has not contractually bound itself to do so, the agency 
cannot be compelled by an order in the nature of a writ ‘of 
mandamus to take the action. 3 

Finally, we should like to point out that the appellant's 
criticism of the NMB's declination to appoint a referee under 
the circumstances here is not entirely justified. After one 
of the appellant's members on the System Board of Adjustment 
Wequested the NMB to appoint a referee or fifth neutral member 
to the Board, for the purpose of considering whether the dis- 
missal of the striking flight engineers who had been replaced 
was in violation of the collective bargaining agreement, the . 
Board requested Eastern to submit its views as to the request 
(Exhibits 40 and 41 to the affidavit of E..C. Thompson). East-. 


ern in its reply asserted, inter alia, that it would be improper 


for the NMB to appoint a referee, that tne provisions of the 
collective bargaining agreement dealing with the submission of 
grievances to the System Board of Adjustment had expired, that 
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the replacement of the striking employees was not a proper sub- 
ject for the System Board of Adjustment, and that the request 
to the NMB was improperly made. (Exhibit 42 to the affidavit of 
E. C. Fhompson). EBastern's reply went on to discuss in detail 
the basis for its objections (Ibid.). It was believed by the 
NMB that the appointment of a referee under the circumstances 
here might itself involve an interpretation of the collective 
bargaining agreement and a resolution by the NMB of the dispute 
between Eastern and F.E.I.A. over the interpretation and appli- 


cability of the agreement (Affidavit of E. C. Thompson, pp. 9-10). 
fhis the NMB believed it should not do under the circumstances. 


rr 


3/ In arguing that the NMB has the authority to interpret 
collective bargaining.agreements, the appellant.quotes and 
relies upon Section 5, Second, of the Railway Labor Act, 45 
U.S.C. 155, Second. However, the appellant omits the portion 
of the statutory language which limits the NMB's authority to. 
interpret to agreements” "reached through mediation’ under the 
provisions of this Act * * * ." There has been no showing here 
that the particular agreement creating the System‘Board of Ad- 
justment was reached through mediation under the Act. 


Appellant also seems to suggest that the NMB acted discrini- 
natorily, for it has made appointments to System Boards of Ad- 
justment in other cases. However, the appellant has failed to 
show that those other cases involved circumstances identical 
to those in the instant case. There is absolutely no basis in 
the record in this case for a charge that the NMB has acted 
discriminatorily. We should like to point out that there have 
algo been other cases where the NMB has declined to appoint 
such referees because of particular circumstances involved. 


At any rate, whether or not the NMB's reasons for declining 


to appoint the referee were sound, or whether the NMB acted wise- 
ly, is not a matter for judicial determination. Since the NMB 
was under no legal duty to appoint the referee, the appellant 
was not entitled to an order by the district court compelling the 
Mediation Board to make the appointment. : 
V. EASTERN WAS NOT ENTITLED TO INTERVENE 

AS OF RIGHT UNDER RULE 2k(a) (2), F.R. 

CIV. P. 

In Eastern's appeal from the denial of its motion to inter- 
vene, Eastern does not raise the question of a carrier's standing 
or right to be a party in a NMB representation proceeding, a 
question which this Court recently described as "elose" rn found 
it unnecessary to rule upon, and which may perhaps be decided by 
the Supreme Court. Furthermore, the aspect of the instant case 
to which the major portion of Eastern's argument relates, is not 
the Section 2, Ninth representation proceeding but the question 
over the appointment of a referee. Instead of raising the issue 
of a carrier's standing in a representation proceeding, Eastern 


4/ It should be noted that the declination of the NMB to become 

volved in the dispute between appellant and Eastern over the ~ 
submission of the grievances to the System Board of Adjustment 
did not leave the appellant remeddiess. See, Aaxico firlines 
Inc. v. Air Lines Pilots Ass'n, 331 F. 2d 433 (C.A. 


United Air Lines, Inc. v. National Mediation Board 49 CCH 
bor Cases eA.D.C., Mar s filed 
a petition for certiorari in this case and the Solicitor General, 
on behalf of NMB, does not intend to oppose the grant of certiorari. 


merely asserts its entitlement to intervene in the district court 
under the provisions of Rule 24, Federal Rules of Civil Procedure. 
First, it is argued that Eastern was entitled to intervene as of 
right under Rule 24(a)(2); and, second, it is asserted that 


Eastern should be permitted to intervene under Rule 24(b), pro- 


viding for permissive intervention. 

In light of Eastern's argument in this Court, as well as the 
present posture of the issue of whether a carrier has standing 
4n a National Mediation Board representation proceeding, the 
instant. appellees will not here deal with the question of a 
carrier's standing in a representation proceeding. Like Eastern, 
we shall just address ourselves to the requirements of Rule oh, 
F.R. Civ. P. 

. Preliminarily, it should be noted that if this Court decides 
4n case number 18,640, that there is no merit to FEIA's -:* 
attack upon the administrative proceedings, then it would seem 
that Eastern's appeal in number 18,643 would be moot. In that 
event, everything that Eastern seeks as a party will have been 
accomplished. 

In addition, it should be noted that only the question of 
Eastern's right to intervene under Rule 24(a)(2) 1s properly be- 
fore this Court. It is well-settled that, although an appeal 
will lie from an order denying 4ntervention as a matter of right, 
no appeal will ordinarily lie from an order denying permissive 
intervention. Credits Commtation Co. v. United States, 177 U.S. 
311; Ex Parte Leaf Tobacco Board of Trade, 222 U.S. 578, 581; 
City of New York v. Consolidated Gas Co., 253 U.S. 219, 2213 
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United States v. California Canneries, 279 U.S. 553, 5563 
Sutphen Estates v. United States, 342 U.S. 19, 20; Kozak v. 
Wells, 278 F. 24 104, 108 (C.A. 8). As the Court explained in 
madinoaa wuadrmen vi Be & Ox tors, 53 C8. G19, 5AM’ 


The permissive nature of such intervention 
necessarily implies that, if intervention is 
denied, the applicant is not legally bound 

or prejudiced by any judgment that might be 
entered in the case. He is at liberty to 
assert and protect his interests in some more 
appropriate proceeding. Having no adverse 
effect upon the applicant, the order denying 
intervention accordingly falls below the 

level of appealability. But where a statute 
or the practical necessities grant the applicant 
an absolute right to intervene, the order deny- 
4ng intervention becomes appealable. Then 4t 
may fairly be said that the applicant is ad- 
versely affected by the denial, there being no 
other way in which he can better assert the 
particular interest which warrants intervention 
in this instance. And since he cannot appeal 
from any subsequent order or judgment in the 
proceeding unless he does intervene, the order 
denying intervention has the degree of defini- 
tiveness which supports an appeal therefrom. 


ces Pipe Line Co. v. United States, 312 U.S. 
3% e 


Our jurisdiction to consider an appeal 
from an order denying intervention thus depends 
upon the nature of the applicant's right to 
intervene. 
Rule 24(a)(2) contains two requirements for intervention 
as of right. It provides that "when the representation of the 


applicant's interest by existing parties is or may be inadequate 


and the applicant is or may be bound by a judgment in the action" 
(Emphasis supplied), then the applicant shall be entitled to 


intervene. Both requirements must be met for intervention as of 
right. Kozak v. Wells, supra, 278 F. 24 104 (c.A. 8). In the 


present case, neither requirement is met. 
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Eastern asserts that FEIA's application to the district 
court for the court to order the NMB to appoint a referee to 
the System Board of Adjustment, involved “a determination of 
Eastern's contractual rights and obligations" and thus Eastern 
was entitled to be a party (Eastern's brief, p. 11). However, 
such an order, if granted, would not involve a determination 
of Eastern's contractual rights and obligations. It is true 
that among the reasons for the NMB's declination to appoint a 
referee to the System Board of Adjustment were Eastern's 
objections that the agreement providing for the System Board 
had expired, that there was doubt whether the presently appli- 
cable procedure called for an appointment of a referee by the 
NMB, and other assertions involving issues of contract inter- 
pretation. It was believed by the NMB that the mere appoint- 
ment of a referee might 4nvolve an interpretation of the terms 
of the agreement and, more broadly, might appear to involve a 
decision by the NMB as to whether there was in fact an exist- 
ing agreement providing for the appointment of a referee by the 
NMB. FEIA, on the other hand, argued before the NMB and before 
the district court that for the NMB to appoint a referee would 
involve “a purely ministerial function" and "will not require 
the Board to involve itself in the merits of the dispute" 


(FEIA's memorandum in the district court, p. 31). Thus, at 


4ssue in the district court was not.the interpretation of the 
agreement between Eastern and FEIA, or whether there in fact 
existed an applicable agreement. It is doubtful whether the 


aistrict court would even have jurisdiction over such matters. 
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Aaxico Airlines, Inc. v. Air Line Pilots Ass'n, 331 F. 2d 433 
(c.A. 5). Instead, at issue was whether the NMB had the duty 
to appoint the referee, whether the NMB's appointment of a 
referee might appear to be an interpretation of the agreement 
or a resolution of some of the other disputed questions between 
the carrier and the union, or yhether, on the other hand, the 
appointment would clearly be the performance of a ministerial 
duty without expressing an opinion on the merits of any dis- 
puted question. 
If the district court would have accepted FEIA's position, 
ard would have rendered an order directing the NMB to appoint 
a referee, this would have been a determination that a ministerial 
duty and no resolution of the merits was involved. Such a judg- 
ment obviously would not have bound Eastern with respect to the 
existence or meaning of amy agreement Eastern was a party to, 
for it would of necessity not have involved such questions. With 
respect to Eastern's seeking to protect its rights in connection 
with the agreement between it and FEIA, the judgment would not 
be"res judiciata of the rights sought to he protected through 
intervention." Sutphen Estates v. United States, 342 U.S. 19, 21. 
As previously pointed out, the only ground for the issuance 
of what would be in effect a writ of mandamus directing the MMB 
to appoint a referee, would be the determination that the govern- 
mental agency had a ministerial duty, imposed by law, to make 


such appointment whenever requested. As to such question, Eastern 


clearly was not entitled to intervene as of right. The question 
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4s principally the concern of the governmental agency involved, 
and the agency, the WMB, can adequately represent the interests 
opposed to any determination that the law 4mposed such a minis- 


terial duty upon it. Furthermore, the NMB was the only party 


who would be bound by the direct operation of the judgment. 

Eastern also asserts a right to intervene because of its 
interest in the prompt resolution of the representation dispute 
here involved. However, the HMB, which is under a statutory 
duty to promptly certify a representative, has the same interest 
in promptly resolving the dispute and can certainly represent 
adequately such interest. Furthermore, a judgment setting aside 
the certification because of the manner in which the NMB pro- 
ceeded would not “bind" Eastern within the meaning of Rule 24 
(a)(2). The only type of judgment which would bind Eastern 
would be one upholding the certification. While a carrier is 
under a statutory duty to bargain with the representative certi- 
fied by the NMB, the setting aside of the certification would not 
under the circumstances here bind the carrier or impose duties 
upon it. 

CONCLUSION 

For the foregoing reasons, the appeal in number 18,640 
should be dismissed or, alternatively, the order of the district 
court should be affirmed. ‘fhe order of the district court in 
number 18,643 should be affirmed. 
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QUESTIONS PRESENTED 


In the opinion of Appellee, Air Line Pilots Association, International, 
the questions presented are: 

1. Did the District Court err when it refused to enjoin the National 
Mediation Board from holding a representation election to resolve the con- 
flicting claims of the Air Line Pilots Association, International and the 
Appellant, EAL Chapter, Flight Engineers International Association, to 
represent third crew members - pilot engineers of Eastern Air Lines, Inc., 
after the Board, following investigation into all circumstances surroundine 


the representation dispute, including the records of related litigation, 


determined that the Appellant has produced no evidence to indicate that an 


election could not be held free from interference, influence or coercion? 

2. Did the District Court err when it refused to enjoin the National 
Mediation Board from holding a representation election to resolve the said 
representation dispute pending the ultimate determination of litigation 
brought by the Appellant where it has been judicially determined ae af- 
firmed in such litigation that the Appellant's allegations of Railway 
Labor Act violations are unsupported by evidence, and that such allegations 
relate to matters beyond the jurisdiction of the federal courts, and within 
the exclusive jurisdiction of the National Mediation Board? 

3. Did the District Court err when it refused to enjoin the National 
Mediation Board from holding an election to resolve the said reprekentacion 
dispute where the Board did not grant the Appellant's request that! it hold 
an evidentiary hearing on charges previously heard and determined in 
federal court actions previously brought by the Appellant? 

4. Did the Qistrict Court err when it refused to enjoin the imple- 
mentation of a determination of the National Mediation Board, establishing 
rules of eligibility for voters in a representation election under 
Section 2, Ninth of the Railway Labor Act, arrived at by that Board after 
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investigation and an evidentiary hearing? 

5. Has this appeal been mooted by the issuance, following the entry 
of the order denying a preliminary injunction from which this appeal is 
taken, of a certification of representatives by the National Mediation 
Board acting under Section2, Ninth of the Railway Labor Act, where the 


National Mediation Board, against which the Appellants seek injunctive 


relief, performs no further function in a representation dispute after 


the issuance of its certification? 
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COUNTER-STATEMENT OF THE CASE 
Action of the Mediation Board 
On June 4, 1964, the National Mediation Board, in the exercise of its 
duty under Section 2, Ninth of the Railway Labor Act (45 U.S.C. Section 
152, Ninth), issued a certification declaring the Air Line Pilots Associa- 


tion, International ("ALPA") as the representative of third crew members 


and pilot engineers in the employ of Eastern Air Lines, Inc. ("Eastern") .* 


The plaintiff in this action, EAL Chapter, Flight Engineers International 
Association (FEIA) was a participant in the Mediation Board proceedings 


upon which the certification is based. 


* The Board's certification was issued after the District Court had 
issued the ruling from which this appeal is taken. The relief sought 

in the complaint and by appellant's motion for a preliminary injunction, 
an injunction to restrain the Board from completing its processing of 
this representation dispute, appears to have become moot, since the 
issuance of a certification is ordinarily the final step taken by the 
Board in representation matters. 
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The certification issued exactly eight months after the application 
by ALPA under Section 2, Ninth for the Board's services, made on 
October 4, 1963. It reflects the result of a Board-conducted secret 
ballot election, in which an absolute majority of ballots was cast in 
favor of ALPA. 

Under the election rules established by the Mediation Board, eligi- 
bility to vote in the election was not limited to present employees of 
Eastern. At the request of the FEIA, the Board ruled that striking 
former flight engineers, not in Eastern's employ, who have not been 
employed by that carrier since June, 1962, and who were thereafter 


permanently replaced, were eligible to vote in the election (Henry Weiss 


affidavit at pages 10-11; exhibit 7 annexed to Henry Weiss affidavit) .* 


The Board, at the same time, overruled the FEIA contention that, with the 
exception of 103 persons who had abandoned the strike and returned to 
work at Eastern's request, persons currently employed by Eastern as pilot 
engineers-third crew members should not be deemed eligible to vote in the 
election to determine their representation (Exhibit 7 annexed to 

Henry Weiss affidavit). 

B. The 1962 FEIA strike; replacement of the strikers. 

In the 1962 contract’ negotiations between Eastern and the FEIA, that 
carrier had proposed changes in the job and qualifications of third crew 
members pursuant to the recommendation and report of the President's Com- 
mission on the Airlines Controversy, (the Feinsinger Commission) (Clyde 


Muirheid affidavit at page 5). Such proposed changes related to pilot 


* By reason of appellant's violation of Rule 16 of the Rules of this 
Court by refusing to participate in the preparation of a joint appendix 
containing portions of the record designated by ALPA and the other appel- 
lees, no joint appendix was available at the time this brief was prepared. 
Accordingly, designated portions of the record before the District Court 
will be specifically described wherever reference to the record is made. 


qualifications and pilot training for Eastern's third crew members: On 
June 23, 1962, the FEIA struck Eastern over the pilot qualification 
proposal, causing the complete shutdown of all of Eastern's operations 
(Clyde Muirheid affidavit at pages 5-6). 


Fastern determined to resume its operations notwithstanding its 


continuing dispute with the FEIA over pilot qualifications for third crew 


members. When only 103 of some 650 striking third crew members responded 
to Eastern's request that they return to work, that carrier proceeded to 
replace those who continued to strike (Clyde Muirheid affidavit se ies 6). 
When full service on Eastern's system was restored early in September, 
1962, it was accomplished using third crew members from the following 
sources: (1) 103 striking third crew members who had returned to work at 
Eastern's request; (2) pilots who had been furloughed as a result of 
Eastern's retirement, shortly after the strike began, of its fleet of 
Martin aircraft; and (3) persons who had theretofore served as third pilots 
on Eastern's jet aircraft and who were then available and qualified to 
serve as third crew members (Clyde Muirheid affidavit at page 6). 

These replacements have served as third crew members in Eastern's 
operations continuously since at least September, 1962, without collective 
bargaining representation or an agreement covering their employment as 
third crew members, though substantially all of them have designated ALPA 
as their bargaining representative (Clyde Muirheid affidavit at page 6). 
Eastern's rejection of several requests by ALPA to negotiate on behalf of 
such persons has caused serious confusion and uncertainty among them. As 
a direct consequence, interruptions in Eastern's service have frequently 
seemed imminent. It was only after more than a year of sbinedlonhy 
Eastern of ALPA's requests for contract negotiations that ALPA, on 
October 4, 1963, applied to the National Mediation Board (Clyde Muirheid 


affidavit at page 7). 


C. Proceedings before the National Mediation Board. 


At the time of ALPA's application to the Mediation Board, a total 
of 2,233 persons were serving as captains, co-pilots and third crew 
members in Eastern's employ (Clyde Muirheid affidavit at page 4). In 
order to demonstrate to the Board ALPA's overwhelming majority support 
from Eastern's employees, 2,027 designations, representative of more 
than 90% of such employees, were filed. By November, 1962, ALPA had 
received a total of 2,115 designations from those employees, repre- 
senting 94% of all of Eastern's flight deck personnel (Clyde Muirheid 
affidavit at page 4). 

When the Mediation Board had verified the authenticity of those 
designations, it commenced its investigation into the representation 
dispute, assigning docket number R-3641 to the proceedings. The proces- 
sing of R-3641 by the Board continued for eight months, and was not 
completed until June 4, 1964, when the Board issued its certification in 
favor of ALPA. 

1. FEIA Charges of Railway Labor Act Violations. 

Early in the processing of ALPA's application, the Mediation Board 
was faced with charges by the FEIA that violations of the Railway Labor 
Act made it necessary for the Board to defer the processing of R-3641 
(Henry Weiss affidavit at page 7). On January 31, 1964, the Board issued 
a determination denying that request. That determination, annexed to the 
affidavit of Henry Weiss as Exhibit 6, states in relevant part: 

"The entire Board has personally reviewed your 
letters and all of the material submitted by your 
organization, the applicant, and the carrier, as well 
as the resume of the cases cited in your letter of 
January 13, 1964 which involve this Board's past 
actions. As a result of this study and review, and 
after having given careful consideration to all the 


facts and circumstances before it, the Board has 
reached the conclusion that both of your requests, as 
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indicated above, must be and are hereby denied." 
(Exhibit 6 annexed to affidavit of Henry Weiss) 


The materials referred to by the Board in its examination into the 


FEIA charges consist in part of the record and briefs before the federal 
courts in litigation to be discussed infra, in which the FEIA had been 
unsuccessful in establishing the existence of the same Railway Labor Act 
violations which it later urged upon the Board. 

2. Prehearing Conference held by Mediation Board. 

At the request of the FEIA, the National Mediation Board added an 
additional and unusual procedural step to its investigation by scheduling 
and holding a prehearing conference. This conference, held on February 12, 
1964 after the Board had decided to conduct an evidentiary hear ing in this 
case, was attended by FEIA representatives including I. J. Gromfine, its 
attorney, and by W. G. Harlan, Eastern's attorney, and Henry Weiss, ALPA's 
General Counsel (Henry Weiss affidavit at page 8). It was held before 
Mediation Board Chairman Francis A. O'Neill and Board Member Howard G. 
Gamser. At that conference, EAL Chapter once again argued that the Board 
should not conduct an election by reason of assertions of violations of 
the Railway Labor Act involving both Eastern and ALPA. FEIA contended 
that the Board should defer to the courts and to the Civil Aeronautics 
Board or alternatively that the Mediation Board should itself hear evidence 
upon the FEIA's charges of Railway Labor Act violations (Henry Weiss 
affidavit at page 8). 

With respect to the eligibility of voters in the event that its 
Railway Labor Act charges were overruled, I. J. Gromfine, FEIA's attorney, 
took the position that none of the replacements should be permitted to 


vote, but that all of the strikers should be deemed eligible under Rule 6 
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of the Mediation Board's rules,* since the FEIA had requested their rein- 
statement to Eastern's employ (though it was then continuing to engage 
in picketing and other strike activities against Eastern). 

After hearing the several parties, the Board recessed briefly. Upon 
resumption of the conference, the Board referred to its January 31, 1964 
letter of determination, and stated that it would conduct an election 
(Henry Weiss affidavit at page 9). Board Member Howard Gamser advised 
the parties that the Board had reached its conclusion upon an examination 
of the records and brief¢ in the litigation brought by the FEIA, and upon 
reviewing the actions of the parties. Member Gamser also advised the 
parties that the Board regarded the strikers as economic strikers (Henry 
Weiss affidavit at page 9). 

With respect to questions of eligibility, Member Gamser advised the 
parties of the factors with which the Board would be concerned at the 
hearing which was to follow in approximately two weeks. He made reference 
to such matters as the right of economic strikers to vote under National 
Labor Relations Board procedures, whether they had left the industry, the 
effect upon eligibility of the acceptance of jobs with other carriers, 
the preponderance of service test, the status and rights of the incumbent 
employees to vote, the effect of the Board's Rule 6 upon the strikers' 
right to vote, and the supervisory status of certain personnel (Henry 


Weiss affidavit at page 9). 


*6§ 1206.6 Eligibility of dismissed employees to vote. Dismissed employees 
whose requests for reinstatement account of wrongful dismissal are pending 
before proper authorities, which includes the National Railroad Adjustment 
Board or other appropriate adjustment board, are eligible to participate in 
elections among the craft or class of employees in which they are emp loyed 
at time of dismissal. This does not include dismissed employees whose 
guilt has been determined, and who are seeking reinstatement on a leniency 
basis. 
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3. The evidentiary hearing held by the Board. 


The hearing was held before Member Howard G. Gamser of the National 
Mediation Board in Washington, D. C. on February 26, 27 and 28, 1964 
(Henry Weiss affidavit at page 9). In the appearances before the Board 
and subsequently in briefs and reply briefs submitted by the participants, 
including the FEIA, the issues concerning eligibility were thoroughly 
argued and exposed. A thorough inquiry was made into the so-called 
unconditional offer of the strikers to return, and into the question 
of permanency of replacements (Henry Weiss affidavit at page 10). “ALPA 
contended that the strikers, having been permanently replaced, were not 
entitled to vote, and that the Board's Rule 6 was not intended to extend 
continuing eligibility to that group. FEIA asserted the contrary, and 
contended that the replacements currently in Eastern's employ were 
temporary employees who should not be permitted to vote (Henry Weiss 
affidavit at page 10). The significance of the litigation brought: by the 
FEIA in the Federal Court and the grievances which it addressed to the 
System Board of Adjustment were the basis for lengthy and detailed’ con- 


tentions by the FEIA. There was controversy between the parties upon 


other issues raised at the hearing (Henry Weiss affidavit at page 10). 


Following the submission of briefs and reply briefs the Board rendered 
its decision, entitled "Findings Upon Investigation", on April 14, 1964 
(Exhibit 7 annexed to Henry Weiss affidavit). As to the replacements, the 
Board found that the FEIA contention that they have "only a temporary 
interest in the craft and class" is "hereby overruled". The Board! also 
overruled ALPA's contention that the still-striking former flight engineers 
were ineligible to vote. 


4. The Board's post-hearing proceedings. 


On April 24, following a decision adverse to the FEIA in litigation 
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brought by it in the Court of Appeals in this Circuit, that organization 
requested an additional hearing before the Mediation Board on its charges 


of unlawful discrimination against the strikers (Henry Weiss affidavit 


at page 11). The National Mediation Board, by telegram of April 27, 1964, 


declined to grant a second hearing, referring to the determination in its 
letter of January 31, 1964, and stating also that the "question of the 
eligibility of replacements was fully considered in the hearing followed 
by briefs and decided as outlined in paragraph A, page 5 of Board's 
findings of 4-14-64". (Exhibit 8 to Henry Weiss affidavit). 

The parties were thereupon advised that Mediator William Pierce had 
been assigned by the Board to implement its direction of election and its 
eligibility determination. He met with the representatives of ALPA and 
FEIA on several occasions ‘in April, 1964, heard further objections from 
the parties, and issued rulings, some of which were favorable to the FEIA 
(Henry Weiss affidavit at pages 11 and 12). 

The ballots were mailed to eligible voters on April 29, 1964, and 
were returned by May 26, 1964. Thereafter, the Board tabulated the ballots, 
with the following result: 

654 votes for ALPA 
505 votes for FEIA 
1 vote for "other" 
13 ballots were void 

On the basis of that tabulation, the Board issued its certification in 
favor of ALPA on June 4, 1963. 

BD. History of litigation brought by EAL Chapter, FEIA. 

A series of lawsuits brought by the FEIA has resulted in a protracted 
delay in the achievement by Eastern's third crew members of representation 


rights guaranteed by Section 2, Fourth of the Railway Labor Act. 
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1. FEIA v. Eastern. 
On July 24, 1962 the FEIA commenced an action against Eastern in! the 
United States District Court for the Southern District of New York. It 


sought to enjoin Eastern from placing into effect changes with relation 


to the job and qualifications of Eastern's third crew members. Following 


the denial of FEIA's application for a temporary restraining order on 
July 24, 1962, the matter came on to be heard before United States District 
Court Judge Wilfred Feinberg upon extensive affidavits and briefs. 

Judge Feinberg at 208 F. Supp. 182 (S.D.N.Y. 1962), found Eastern 
legally free under the Railway Labor Act to engage in self-help, just as 
FEIA had done by striking and thereby causing a complete shutdown of 
Eastern's operations. The Court also found that Eastern had lawfully 
effected changes in terms and conditions of employment, and that its 
implementation of the recommendations of the President's Commission on 
the Airlines Controversy did not violate the Railway Labor Act. 

Concerning the replacement of the striking flight engineers, the Court 
found that: 

“Bastern, under the circumstances in which it found 
itself, could hire and train copilots to replace the 
strikers. Eastern's letters informing the strikers of 
its intentions did not exceed the boundaries of lawful 
"self-help.' I find that on the evidence before me 
Eastern has not bargained directly with individual 
flight engineers, nor has it executed agreements with 
them with the intended and ultimate effect of coercing 
them and otherwise interfering with the selection of 
their bargaining representatives." (208 F. Supp. at 194) 

FEIA appealed from the decision of the District Court. That Court af- 
firmed in a per curiam opinion reported at 307 F. 2d 510 (1962). FEIA next 
addressed a petition for a writ of certiorari to the Supreme Court of the 


United States. That Court denied the petition on March 18, 1963, (372 U.Ss. 


945). 


2. FEIA v. Eastern and ALPA. 

On August 21, 1962 FEIA commenced a second action in the Southern 
District of New York alleging that the defendants, Eastern and ALPA, 
conspired to defeat FEIA's rights under the Railway Labor Act in several 
respects alleged in the complaint. The matter was heard by United States 
District Court Judge Richard Levet who, on September 24, 1962, rejected 
the FEIA contentions in a decision reported only at 45 C.C.H. Lab. Cas. 
Par. 17,814 and 51 LRRM 2105 (S.D.N.Y. 1962). Judge Levet found that: 

1. EIA and Eastern had satisfied the requirements of 
the Railway Labor Act and were "free to resort to 
self-help." 

The claims of bad faith bargaining by Eastern were 
rejected and it was affirmatively found that Eastern 


had bargained in good faith. 


FEIA's claim of conspiracy between Eastern and ALPA 
was found to be "also without merit." 


Vacancies which existed with respect to third crew 
members had been permanently filled, and all flight 
engineers who had not returned to work had been 
permanently replaced. 

On the FEIA's appeal to the Court of Appeals for the Second Circuit, 
the decision of the District Court was affirmed (311 F.2d 745 (2d Cir. 
1963)) but on grounds which were, in effect, dispositive of the entire 
action. On January 24, 1963, that Court held that: 

"In the present case there is a dispute as to rep- 
resentation and there are rival claims of jurisdiction. 
Both Unions claim to represent the employees who are 


classified as ‘Pilot Engineers'’." (311 F. 2d at 747) 


The Court relied upon the authority of General Committee v. Missouri- 


Kansas-Texas R. R., 320 U. S. 323 (1943) and General Committee v. Southern 


Pacific Co., 320 U.S. 338 (1943), and found that the complaint described 
a dispute falling within the exclusive jurisdiction and competence of the 
National Mediation Board, and that the District Court was without juris- 


diction to deal with the issues raised by the complaint, or to grant the 
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relief sought by the FEIA. Said the Court: 


"The doubtful claims of representation and the 
jurisdictional controversy are subjects upon which 
the Act provides for non-curial treatment. The 
courts must refrain from interfering in a field from 
which Congress has excluded them". (311 F. 2d at 748). 


FEIA's petition to the Supreme Court of the United States for a writ of 


certiorari to review the decision of the Court of Appeals was denied on 
May 20, 1963 (373 U.S. 924). 

3. FEIA v. Civil Aeronautics Board. 

A complaint alleging substantially the same claims presented in ‘the 
Federal Court actions was addressed by FEIA to the Civil Aeronautics 
Board. On August 19, 1963, that Board dismissed the complaint. The FEIA 
then petitioned the Court of Appeals for the District of Columbia to review 
the order of the Civil Aeronautics Board. On April 23, 1964, the Court of 
Appeals denied the FEIA petition, noting that four of the basic claims made 
by FEIA reflected substantially the same issues which had been determined 
adversely to FEIA by the District Courts and had been affirmed on appeal. 
Concerning the FEIA claim for reinstatement of individual engineers . the 
Court stated: 

"However, to the extent that the replacement issue 
relates to the issue of representation it can and properly 
should be determined by the National Mediation Board in de- 
ciding which employees are entitled to vote in a representa- 
tion election." 

Such a determination was subsequently issued by the National Mediation 
Board. 

SUMMARY OF ARGUMENT 

I. The District Court properly rejected the FEIA challenge to the 
validity of standards established by the Mediation Board to govern the 
eligibility of voters in the representation election. Such standards were 
formulated by the Board following a lengthy investigation into the circum- 
stances surrounding the dispute. Such investigation included the holding 
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by the Board of a pre-trial conference, the conduct of an evidentiary 
hearing at which all parties were represented and were offered an 
opportunity to present their proofs, and several consultations between 
representatives of the Board and the parties in the formulation and 
implementation of principles governing voting eligibility. 

This Court has held on several occasions that the federal courts lack 
jurisdiction to decide whether particular employees should or should not 
have been declared eligible voters in a representation election held by the 


Mediation Board. The principle is more forcefully applicable to the 


circumstances of this case in view of the thorough nature of the Board's 


examination into questions of eligibility. 

II. The demand of the FEIA for an evidentiary hearing before the 
Board on charges of Railway Labor Act violations affecting the representa- 
tion dispute raises no justiciable claim. Such charges were the subject 
of two separate actions commenced by the FEIA in the federal courts in 
New York, where it was found and affirmed that the FEIA charges were 
unsupported by evidence, and that in any event, such charges relate to 
matters beyond the jurisdiction of the federal courts, and within the 
exclusive competence of the National Mediation Board. Such charges were, 
in addition, rejected by the Civil Aeronautics Board, in a decision which 
was upheld in a review proceeding brought to this Court by the FEIA. 

In the course of its investigation into this representation dispute, 
the National Mediation Board had before it, on several separate occasions, 
the FEIA charges of Railway Labor Act violations. With respect to such 
charges, the Board examined into the records of the federal court litiga- 
tion referred to above, into the conduct of the parties, and considered 
all the circumstances of the dispute in reaching the conclusion that no 


evidence of interference, coercion or assistance had been shown which would 
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justify the Board in (a) refusing to process ALPA's application under 
Section 2, Ninth of the Railway Labor Act pending the final termination 
of the FEIA's federal court litigation, or (b) holding an evidentiary 
hearing de novo on the same matters which had, at the instance of FEIA, 
been thoroughly considered by other tribunals and rejected. 

III. Since the date of entry of the interlocutory order from which 


this appeal is taken, the National Mediation Board, free of the restraint 


sought to be imposed upon it by the FEIA, has completed the processing of 


this representation dispute under Section 2 Ninth of the Railway Labor Act 
and has issued a certification of representatives to ALPA. The relief 
demanded in the FEIA motion for a preliminary injunction, and indeed that 
which has been demanded in the complaint in this action has thereby been 
deprived of meaning or substance. A preliminary injunction against the 
Board would now be without effect, since the issuance of a certification 
is the final step in the Board's processing of a representation application 
under the Act, and it is not contemplated that the Board will act further 
in this matter. 
ARGUMENT 
POINT I 
THE BOARD'S DETERMINATION ON 
THE QUESTION OF ELIGIBILITY TO 
PARTICIPATE IN A REPRESENTATION 
ELECTION IS NOT SUBJECT TO JUDI- 
CIAL REVIEW. 

The National Mediation Board, after investigating and conducting a 
hearing, ‘established rules of eligibility governing participation in a 
representation election. On this appeal, the FEIA contends that ttle Court 
below erred in failing to issue a preliminary injunction restraining the 
Board from proceeding to hold a representation election in which such rules 


respecting eligibility were implemented (see appellant's brief at p. 35 et 


seq.-). 
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In formulating rules to govern eligibility, the Mediation Board ruled 
adversely to a substantial contention by ALPA that the strikers had no 
interest in the job and should not be entitled to vote. It also overruled 
ALPA's contention that probationers should not be allowed to vote. Instead, 
the Board established two major groupings of voters: (1) those in the 
active employ of Eastern as third crew members (thus overruling FEIA's con- 
tention that such positions were temporary); and (2) the strikers represented 
by FEIA, unless they had otherwise terminated their interest in employment 
with Eastern (see Exhibit 7 annexed to Henry Weiss affidavit). The Board's 
determination of voting eligibility is not the proper subject of judicial 
review. 

In Association for the Benefit of Non-contract Employees vs. National 
Mediation Board, 218 F. Supp. 114 (D.C.D.C. 1963), affirmed U.S. 
App. D.C. , 330 F.2d 853 (D.C. Cir. 1964), Judge Youngdahl examined 
thoroughly into the limitations upon the jurisdiction of the federal courts 
to review action of the National Mediation Board. In respect to the review 
of Board determinations on voting eligibility, he found: 

"Nor do courts have jurisdiction to decide 
whether particular employees should or should not 
have been declared eligible voters in a repre- 
sentation election. Decker v Venezolana, 103 U.S. 
App. D. C. 301, 258 F. 2d 153 (1958); WES Chapter, 
Flight Engineers Ass'n., v. National Mediation Bd., 
U.S. App. 314 F. 2d 234 (1962)." (218 F. Supp. 114 
at 123) 


See also, to the same effect: 


Switchmen's Union of North America v. National 
Mediation Board, 320 U.S. 297 (1943); 


National Federation of Railway Workers v. 
National Mediation Board, 78 U.S. App. D.C. 125, 141 


F.2d 725 (D.C. Cir. 1944). 


In the face of the Board's established freedom to act within the plainly- 


defined area committed to administrative discretion, both the complaint and 


me AS 


the motion of the FEIA in this action raise a broadly-drawn challenge to 
the right of the Board, well recognized in the decisions in this Circuit 
and elsewhere, to establish requirements for eligibility to vote in a 


representation election held under Section 2, Ninth of the Act. Examina- 


tion of the "Findings Upon Investigation"issued by the Mediation Board on 


April 14, 1964 (Exhibit 7 annexed to Henry Weiss affidavit) discloses that 
the Board's eligibility rules recognize the prospect that the FEIA would 
continue its attempt, through litigc.im in the federal courts and other 
activities, to secure reinstatement of the strikers to the employ of 
Eastern. 

Indeed, the eligibility rules arrived at by the Board reflect on their 
face the Board's awareness of that prospect, and those rules conbecent a 
conscious attempt to frame principles governing eligibility which do not 
depend upon a prediction of the outcome of FEIA's efforts to secure the 
reinstatement of the strikers. 

Nothing in the Board's "Findings Upon Investigation" is inconsistent 
with the possibility, however unlikely, that some or all of the strikers 
may ultimately be reinstated to Eastern's employ as a result of grievances 
which have been filed.* Instead, the Board's discussion oe these ules, at 
page 5 of its Findings Upon Investigation, makes clear that whatever may be 
the future prospects for the reemployment of the strikers by Eastern, the 
fact that the replacements have worked in the craft or class while the 
strike continues, and for a period of almost two years, requires that the 
Board overrule "all contentions that ... (they) ... have only a temporary 


interest in the craft or class...." (Exhibit 7 annexed to Henry Weiss 


* Such grievances are based essentially upon the same claims of Railway 
Labor Act violations which the FEIA has argued unsuccessfully before the 
Board and in the federal courts. 


affidavit at page 5.) In view of the Board's consistent policy of 
granting voting eligibility to all employees who can demonstrate a sub- 
stantial interest in the craft or class to be voted (see, for example , 
National Mediation Board Case R-125, 1 Determinations of the National 
Mediation Board 101}, the Board's grant of eligibility to replacements 
who are now employed in the craft or class and are likely to continue in 
such employment indefinitely, does not appear to present a valid basis 
for challenge. 

The Board's "Findings Upon Investigation" also confer voting eligi- 
bility upon persons represented by the FEIA who are not now employed in 
the craft or class, have not been so employed for almost two years, and 
whose future prospects for reinstatement to such employment are at best 
uncertain. In this regard, the Board's eligibility rules confer upon such 
persons the same eligibility rights to which they would be entitled if 
their claim for reinstatement were decided wholly in their favor. The 
Board has apparently determined that because of their efforts to secure 
reinstatement to employment in the craft or class, and despite the lack of 
success of such efforts to date, their interest in the craft is sufficient 
to entitle them to vote in the forthcoming election. Such a determination 
by the Board, highly favorable to the FEIA even by the most liberal standards, 
does not support appellant's position. 

The FEIA relies strongly upon that portion of the determination of this 


Court in Flight Engineers International Association v- Civil Aeronautics 


Board, D.C. Cir. No. 18096 (49 C.C.H. Lab. Cas. Par. 18,813, (April 23, 


1964) which states in part: 


"|. However, to the extent that the replacement 
issue relates, to the issue of representation it can and 
properly should be determined by the National Mediation 
Board in deciding which employees are entitled to vote 
in a representation election "..." (49 C.C.H. Lab. Cas. 
at p- 31,244) 
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The FEIA contends that the National Mediation Board did not comply 
with this Court's decision because it did not hold a hearing with respect 
to the "reinstatement" or "replacement" issues. This is apparent from 
the contention of Counsel for the FEIA, made orally before Judge Walsh: 

"THE COURT: My understanding of your position | 
is that you are saying that the Court should direct, 


maybe indirectly the National Mediation Board to 
conduct a hearing in this fashion. 


"In other words, to have a hearing, to have 
evidence presented, to have the rights of cross- 
examination, to ascertain all of the facts." 


"MR. PEER: That is absolutely right." 
(Transcript of Argument, Vol. 2, at page 132) 


In the portion of its opinion quoted above, this Court did set indicate 
that a hearing was necessary. The statute and the decisions contain no 
such requirement. In Ruby v. American Airlines, 323 F. 2d 248 (24: Cir. 
1963), the Court of Appeals in the Second Circuit ruled that no anette by 
the Board was necessary on such matters (323 F. 2d at 255). This Court 
thereafter affirmed the decision of the District Court in a companion case 
to Ruby, refusing to continue in effect an injunction against the Mediation 


Board election notwithstanding the fact that no hearing was held by the 


National Mediation Board. ALPA v. National Mediation Board, (No. 18060, 


D.C. Cir. March 19, 1964). 
However, the contention of the FEIA with respect to the necessity for 


a hearing loses all meaning and force in view of what actually transpired. 


Hearing Before National Mediation Board 
on February 26, 27, and 28, 1964 


Following the Mediation Board's pre-hearing conference of February 12, 
1964, a hearing was conducted by that Board on February 26, 27, and 28, 
1964. At that hearing, the issue of replacement as it bears upon che rep- 
resentation dispute, the subject matter referred to by this Court in 
Flight Engineers International Association v. Civil Aeronautics Board, 
supra, came under the direct consideration of the Board as a matter of 
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proof, argment and determination. 

On the question of the permanency of replacements, the transcript of the 
hearing held by the Board, * which is a part of the record before this Court, 
indicates that FEIA put in evidence with respect to the furlough status of 
some of the replacements, (transcript p. 60), that they were hired as flight 
engineers (transcript page 65), but that they lacked engineering training 
(transcript pp. 67-70), that although some engineering training was received 
by them, (transcript p. 72), these replacements retained their pilot 
seniority (FEIA Exhibit 12), and that there was a freezing of these replace- 
ments as third crew members so as to suggest that they were hired on a 
temporary basis (transcript p. 110). These are but a few of the transcript 
references to evidence introduced at the hearing by the FEIA on the question 
of the permanency of replacements. 

As added evidence of what was heard and tried before the National Media- 
tion Board, reference is made to the brief of the FEIA to the National 
Mediation Board, which likewise forms a part of the record before this Court, 
having been submitted to the District Court as an Exhibit. The whole matter 
of the permanency of replacements is dealt with by the FEIA at pages ll 
through 15 of their brief: under the point hearing, ''THE REPLACEMENTS ARE NOT 
ELIGIBILE TO VOTE BECAUSE THEY HAVE NOT BEEN EMPLOYED AS PERMANENT REPLACE- 
MENTS FOR THIRD SEAT JOBS". (FEIA brief to National Mediation Board at page 
11). 

Again, at pages 15-16 of its brief, EAL Chapter argued that: 


"Applying these guiding legal principles to the facts 
of this case, the Board can reach no other conclusion than 


* Counsel for the FEIA has advised, in correspondence to the parties pending 
this appeal, that portions of the record designated to the joint appendix by 
ALPA, including the transcript of the hearing held by the Board, are irrele- 
vant to the issues raised on this appeal. 
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that the 275 pilots furloughed from the Martins are not 
'permanent' replacements, and thus are not entitled to 
vote in a representation election among the occupants 
of the third seat. The evidence is clear that these 
employees are pilots first and temporary flight 
engineers second". 

Dealing with the second group of replacements, the FEIA brief to the 
National Mediation Board at pages 16 and 17 urges that they are not 
permanent and thus not entitled to vote, citing evidence in the record 
concerning their reduced engineering training (transcript p. 84), 
retention of pilot seniority (transcript p. 95-96), freezing in jobs 
(transcript, p. 98) the provisions for supplemental pay (transcript 
p. 93-94) and that these employees, 

"must be considered temporary employees, rather than 
permanent, and therefore not eligible to vote in the 
representation election among bona fide occupants of 
the third seat". (FEIA brief to National Mediation 
Board, p. 17). 

With respect to the remaining group of relacements, FEIA introduced, at 
the hearing before the National Mediation Board, Exhibits 3, 4, 5 and 6, in 
an attempt to show that they were hired in response to advertisements placed 
by Eastern after an alleged unconditional offer by the strikers to return 


and therefore are not eligible to vote. (FEIA brief to National Mediation 


Board, p. 18). 


The basic contention of the FEIA concerning its alleged unconditional 


offer to return to work was the subject of much evidence presented by the 
FEIA to the National Mediation Board. (FEIA Exhibits 35 and 36 submitted to 
the National Mediation Board). In this connection, FEIA, in its brief to the 
National Mediation Board at page 18, urged as follows: 


"The record indicates that the striking flight 
engineers on September 27, 1962, made an unconditional 
offer to return to work with Eastern on precisely the 
same terms as Eastern had theretofore indicated it was 
willing to accept, and, even more important, on the 
same terms as Eastern was then in fact applying to 
occupants of the third seat. (Tr. 288; EAL Chapter 
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Exhibit 35). On October 10, 1962, Eastern rejected 
these unconditional offers to return to work. (Tr. 
289; EAL Chapter Exhibit 36) 

"Yader these facts, any new employee hired sub- 
sequent to the unconditional offers by the flight 
engineers to return to work are not eligible to vote." 
the FEIA in its brief, further on this subject, at page 21: 

"The right of the strikers, as employees, to 
vote is clear, particularly in a case such as this, 
where they have made an unconditional offer to return 
to work and that offer has been rejected". 

See also FEIA Reply Brief, which is also included in the record before 
this Court, at pages 9-11. 

EAL Chapter made the application of the Board's Rule 6 the subject of 
proof in the hearing (FEIA Exhibits 9 and 10 submitted to the National 
Mediation Board). FEIA also offered proof to the Board concerning its 
request that grievance procedures be made available to deal with the alleged 
dismissal of striking employees (Transcript of proceedings before National 
Mediation Board, pp. 267-270; FEIA Exhibits 11, 12 and 15 submitted to the 


National Mediation Board). This matter was also argued by FEIA to the 


National Mediation Board at page 23 et seq. of its brief. 


The various contentions made by the FEIA were opposed by ALPA in its 


brief and by evidence submitted to the Board. 

The additional argument made by FEIA that it did not have available all 
of the evidence it desired because the carrier would not produce certain evi- 
dence specified by the FEIA at the hearing is without merit. Although the 
carrier did not respond to the FEIA's request for the production of additional 
material at the hearing, it did make available to the Board all relevant 
books and records for use in its investigation. The case of United States 
v. Feaster, 56 LRRM 2018 (5th Cir. April 20, 1964) cited at page 45 of the 
appellants’ brief stands for the proposition that an employer is required to 


make books and records available to the Board for its investigation and 
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inspection, and that was done in this case. The Feaster case does not 
establish that Eastern was obliged to produce, for FEIA's use during ‘the 
hearing, all of the books and records demanded by that organization. | 
See also WES Chapter, Flight Engineers International Association v. : 
National Mediation Board, 114 U.S. App. D.C. 229, 314 F.2d 234 (D.C.: 
Cir. 1962). 

On April 27, 1964, the Board considered the opinion of this Court in 
Flight Engineers International Association v. CAB, supra, and made refer- 
ence to that portion of its decision relating to reinstatement and replace- 
ment as it bears upon representation. In that connection, the Board 
stated. 

"In its findings upon investigation in Case No. 
R-3641 issued April 14, 1964, the Board had considered 
the matters and contentions regarding replacements and 
had determined the issue in its ruling on eligibility 
to vote. It held that both the strikers (except those 
who had joined other bargaining units under the Act), 
and the employees of Eastern currently in active service 
as flight engineers should be permitted to vote. This 
ruling necessarily determined that the FEIA's strike 
against Eastern Air Lines is an economic strike and that 
Eastern Air Lines had the right under the Railway Labor 
Act to replace the strikers with other employees". 
(Affidavit of Francis O'Neill, Jr. at p 4) 


The District Court, by Judge Leonard F. Walsh, in its Memorandum and 


Order of May 20, 1964, properly concluded that the Board had complied with 


the Ss a soe of this Court in FEIA v. Civil Aeronautics Board, noting that: 


"In fact, a hearing on voter eligibility was held 
in February, 1964, while the case was under considera- 
tion by the Court of Appeals. The Board issued its 
findings on April 14, 1964, which contained a ruling 
on the replacement issue as it pertained to voter 
eligibility." (Memorandum and Order, p-10). 


POINT II 


APPELLANT'S CHARGES OF RAILWAY 
LABOR ACT VIOLATIONS AFFECTING 
THIS REPRESENTATION DISPUTE WERE 
PROPERLY REJECTED BY THE NATIONAL 
MEDIATION BOARD. 


—_- Eee 


this Court, as in the Court below, in the Courts of the Second Circuit, 


aos 


before the Civil Aeronautics Board and before the National Mediation 
Board, the FEIA has alleged that it is the victim of Railway Labor Act 
violations. 

In two separate actions brought before the federal courts in New 
York it presented its evidence to support such charges, and those 
charges were rejected on both occasions. In each case the result was 
affirmed by the Court of Appeals, and the FEIA petition for a writ of 
certiorari was denied by the Supreme Court. 

The issues of job qualifications and representation of third crew 
members of Eastern Air Lines have been of serious concern to the 
National Mediation Board since prior to 1958. To date, the Board has 
continued to be at first hand familiar with these matters by reason of 
its participation in the problems of third crew members on Eastern and 
the positions taken by Eastern, FEIA and ALPA. And FEIA's specific 
claims of violation of the Railway Labor Act were before the Board 
following the action of the courts and the Civil Aeronautics Board on at 
least four separate occasions, and were considered and acted upon by the 
Board. 

The first such instance occurred when, following ALPA's application 
to the Board on October 4, 1963, FEIA, by its counsel, I. J. Gromfine, 
wrote on October 23, 1963 to E. C. Thompson, Executive Secretary of the 
Board, (Thompson Affidavit, Exhibit 7) asserting bad faith bargaining 
by Eastern, assistance between ALPA and Eastern for the purpose of 
eliminating EAL Chapter as bargaining representative, and urging that 


there could not be a free or fair election under such circumstances. 


The request was made that by reason of such circumstances "... the Board 


should refuse to process the instant application...." 


Charles H. Ruby, ALPA President, at the Board's invitation responded 
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to these contentions by letter of October 29, 1963 (Thompson Affidavit, 
Exhibit 9) and transmitted part of the matters of record in the New York 
actions to the Board. By letter of November 4, 1963, Eastern responded, 
at the invitation of the Board, to Appellant's claims, transmitting, to 
the Board the records in the New York federal court actions. (Thompson 
Affidavit, Exhibit 10). As stated in the Affidavit of E. C. Thompson 
at page 2: 
"The full membership of the National Mediation 
Board gave careful consideration to the request for 
deferment made in Mr. Gromfine's letter of October 23, 
1963, also to the statements filed with the Baard on 
behalf of ALPA and EAL, together with all attachments 
furnished by EAL with their letter and on November 14, 
1963 authorized the docketing of ALPA application of 
October 4, 1963 as Board Case R-3641...." 
Notification to this effect was sent by the Board to the several 
parties. 
The second instance in which these claims were addressed to the Board 
and passed upon by it stems from the extensive letter memorandum of counsel 


for the FEIA dated November 14, 1963 to E. C. Thompson. (Thompson Affidavit, 


Exhibit 12). In this letter, FEIA argued that (1) Railway Labor Act viola- 


tions have occurred, (2) Eastern improperly dealt with an organization which 


was not the certified representative of the flight engineers, in violation 
of the Railway Labor Act, (3) super-seniority was unlawfully extended by 
Eastern to the replacements, (4) Eastern improperly refused to aoe 
grievances with respect to strikers, and (5) Eastern had calewtully. dis- 
charged the strikers. For these and other assigned reasons, it was urged 
that a free and fair election was impossible and that the Board defer the 
processing of the representation petition. The Board responded tale letter 
dated November 22, 1963 (Thompson Affidavit, Exhibit 13) stating that: 


"The entire file, including statements of the 
ALPA and Eastern Air Lines, was considered by the 
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Board in a recent executive session. The Board decided 
on the basis of all evidence before it that the applica- 
tion from the ALPA should be docketed and this was 
done...." 

This matter was for the third time presented to the Board by the 
letter memorandum of January 13, 1964 from I. J. Gromfine, (Thompson 
Affidavit, Exhibit 21). In that letter, five specific allegations of 
Railway Labor Act violation are set forth, including assistance, inter- 
ference, influence and coercion by Eastern and ALPA, violation by Eastern 
in failing to bargain with FEIA and instead negotiating with ALPA, viola- 
tion by Eastern of the Railway Labor Act by refusing to bargain in good 
faith with FEIA with the object of eliminating FEIA as the bargaining 


representative and finally, that the filing of the October 4, 1963 applica- 


tion by ALPA was instigated by Eastern. The Board invited comment with 


respect to such claims and a response was filed both by ALPA and Eastern. 


On January 21, 1964, Jack Robertson, President of EAL Chapter, wrote 
to W. A. Pierce, Board Mediator, assertingviolation by Eastern of the 
Railway Labor Act by its denial of reinstatement to strikers at a time 
when they had not been permanently replaced. Mr. Robertson requested 
that the Board suspend the further processing of the application until 
these claims “are determined by the CAB or the courts". (Thompson 
Affidavit, Exhibit 25). 

The Board for the third time, by its letter of January 31, 1964 
(Thompson Affidavit, Exhibit 26) responded by noting, at the outset, a 
distinction between charges of violations of the Railway Labor Act on the 
one hand, and the effect of interference and coercion upon the representa- 
tion of employees on the other. The Board emphasized that its powers are 
addressed to insuring that during the balloting of employees, or when 


other methods of ascertaining the choice of representatives are utilized, 


the employees must be free from interference and coercion. The Board 


then went on to state as follows: 


“The entire Board has personally reviewed your 
letters and all of the material submitted by your 
organization, the applicant, and the carrier, as well 
as the resume of the cases cited in your letter of 
January 13, 1964 which involve this Board's past 
actions. As the result of this study and review, and 
after having given careful consideration to all the 
facts and circumstances before it, the Board has 
reached the conclusion that both of your requests, as 
indicated above, must be and are hereby denied". 


The function of the Board was succinctly stated by its Chairman, 
Francis A. O'Neill, Jr., in his affidavit, sworn to May 15, 1964, 
submitted to the district Court. He stated at page 3: 


"The Board has no jurisdiction to consider charges 
of the kind alleged by FEIA, except to the extent that 
they are related to whether the employees can make a 
choice of representatives free from interference, influ- 
ence, or coercion by the carrier. However, it concluded 
upon the basis of its investigation and review as indic- 
ated above that insofar as FEIA's charges bear upon the 
Board's investigation of the representation dispute at 
Eastern, they wereso lacking in merit as not to warrant 
a special hearing and that no interference with the 
employees' choice of representatives could be shown. 
This was the intention of the Board expressed in its 
letter of January 31, 1964, and summarized in its opinion 
of April 14, 1964." 


The next and fourth occasion on which the Board delineated its func- 
tion and determination with respect to the alleged Railway Labor Act 
violations was at the pre-hearing conference on February 12, 1964. 

As noted at page 10 of the verified memorandum submitted by Eastern 
to the District Court, the Board at the pre-hearing conference, pointed 
out: 

"... in substance that the Members of the Board 
had 'read everything we could get our hands on with 
respect to this dispute’ and, after thorough investiga- 
tion of 'what was done and what was not done' in con- 
nection with the strike, had concluded that it was not 


an 'unfair labor practice strike' and that the strikers 
therefore are ‘economic strikers'." 
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This pre-hearing conference is also described in the affidavit of 
Henry Weiss at pages 8 and 9 where it is shown that the Board concluded, 
upon the records of the litigation and the actions of the parties, that 
the strikers were economic strikers as distinguished from unfair labor 
practice strikers. There is no dispute in this record that such discus- 
sions, as related, took! place in the presence of and with the participa- 
tion of counsel for the FEIA. 

The EAL Chapter is fully aware that the Board has considered its con- 


tentions and has made a determination. At page 9, footnote 1 of the 


memorandum which it submitted in support of its Motion for a Preliminary 


Injunction in the District Court, FEIA acknowledged that the Board ruled 
that the strikers were economic strikers rather than unfair labor practice 
strikers. 

The matter was again reviewed by the Board following the hearing which 
it concluded on February 26, 27, and 28, 1964. In its Findings Upon 
Investigation dated April 14, 1964 (Thompson Affidavit, Exhibit 31) the 
Board stated: 


“Subsequent to the filing of this petition, the 
Board received several communications from the Eastern 
Air Lines Chapter of the Flight Engineers’ International 
Association (hereinafter referred to as FEIA-EAL) con- 
tending in part that an election should not be held 
pending the outcome of subsisting litigation and/or the 
Board should conduct an investigation and hearing to 
determine whether the Carrier's activities, vis-a-vis 
striking flight engineers and incumbent third seat 
occupants, were of such a nature that a valid election, 
free of the alleged taint of carrier interference, 
influence, or coercion, could be held." 


"On January 31, 1964, after the Board had received 
and reviewed’ the results of a field investigation, and after 
the Board had also examined fully the records of pleadings, 
affidavits, decisions, and other documents relating to the 
two Court cases and the Civil Aeronautics Board proceedings 
to which FEIA referred in its communications, the Board 
ruled that both requests of the FEIA, set forth in the 
paragraph above, were denied. The Board also ruled in the 
same letter, that a hearing on the question of eligibility 
to vote would be held." (Findings Upon Investigation page 1) 
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The Board went on to state, in this connection, at page 5 of its 


Findings, as follows: 

"... The question of the ability of the Board to 
determine majority representation at this time has 
also been determined, and this affirmative decision 
communicated to the parties on January 31, 1964. 
Nothing disclosed subsequent thereto in the record 
and the investigation conducted in connection with 
this proceeding requires that we alter the decision." 

As Board Chairman O'Neill stated at page 3 of his affidavit, the 
FEIA charges: 

"were so lacking in merit as not to warrant a 
special hearing and that no interference with the 
employees could be shown. This was the intention 
of the Board expressed in its letter of January 21, 
1964 and summarized in its opinion of April 14, 
1964." 

Thus, the FEIA has placed before the Board claims of (1) unlawful 
assistance by Eastern; (2) interference, influence and coercion of 
employees by Eastern and ALPA; (3) improper negotiation by Eastern with 
ALPA rather than FEIA; (4) refusal by Eastern to bargain in good faith 
with FEIA for the purpose of eliminating it as a bargaining representative; 
(5) instigation by Eastern of ALPA's Section 2, Ninth application to the 
Board; (6) improper extension of super-seniority; (7) Eastern's refusal 
to process grievances with respect to strikers; and (8) unlawful rejection 
by Eastern of the strikers' requests for reinstatement. All of these mat- 
ters have been considered by the Board and on the "basis of its investiga- 
tion and review" determined to be "lacking in merit" and "that no inter- 
ference with the employees' choice of representatives could be shown" 
(O'Neill Affidavit, par. 3). 

At no point has the FEIA suggested that it is prepared to offer any 
evidence other than that which has been submitted to and been found 
insufficient by several courts and administrative agencies. The conclu- 


sion is inescapable that the FEIA seeks still an additional opportunity 
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to present the same evidence and arguments which have, on each previous 
occasion, been rejected. 

The reliance by FEIA upon decisions of the National Labor Relations 
Board in support of its demand for another hearing is without force. 
In Ruby v. American Airlines, 323 F. 2d 248 (2d Cir. 1963), the Court 


discussed the function of the National Mediation Board in such situa- 


tions, stating: 


“... But the claim that the courts should do 
under the Railway Labor Act what Congress directed 
the NLRB to do under the National Labor Relations 
Act not only flies in the face of the difference in 
the language and scheme of the two statutes but 
ignores the diverse problems to which they were 
addressed .... For the courts to require the Media- 
tion Board to transform itself into an adjudicative 
and prosecutorial agency like the N.L.R.B. or to 
impose themselves upon it would distort the entire 
Congressional scheme. Moreover, Congress evidently 
considered the railroads, and, later, the air trans- 
port industry to be so heavily charged with public 
interest as to make speed in the disposition of 
disputed questions of representation peculiarly 
vital." (323 F. 2d at 256) 


In addition, while the Board is charged by the statute with the duty 
to investigate into representation disputes, it is not required to hold 
a hearing. This Court has held that "... in the matter of investigation 
the Board’s actions are purely discretionary." Radio Officers Union v. 
NLRB, 86 U.S. App. D.C. 319, 181 F. 2d 801, 802 (D.C. Cir. 1950). And 
with regard to the FEIA's demand for a hearing before the Mediation Board, 
the Supreme Court, in Switchmen's Union v. National Mediation Board, 320 
U.S. 297, 304 (1943), has stated: 

"While the Mediation Board is given specified 
powers in the conduct of elections, there is no 
requirement as to hearings. And there is no express 
grant of subpoena power. The Mediation Board makes 
no 'order'. And its ultimate finding of fact is the 
certificate .... The function of the Board under 


Section 2, Ninth is more the function of a referee." 


In Airline Steward and Stewardesses Assoc. v. National Mediation Board, 
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111 U.S. App. D.C. 126, 294 F.2d 910,911 (D.C. Cir. 1961) this Court. 


ruled that "The Mediation Board -- as distinguished from committees 
appointed by it -- is not required to give a hearing to a oeeeetine: 
union." See also, to the same effect, WES Chapter, FEIA v. National 
Mediation Board, 114 U.S. App. D.C. 229, 314 F. 2d 234, 237 (D.C. cir. 
1962). 

Obviously, the reason why no hearing has been required by Congress 
in the course of the Board's investigation of a representation eisoake 
is that such a dispute is not to be regarded as an adversary proceeding ; 
involving purely private rights or interests. Indeed, the Railway Labor 
Act was intended primarily to protect the right of the public to be free 
of the injurious effects of work stoppages and other interruptions to 
commerce while at the same time offering to carriers and labor organiza- 
tions an expeditious means of resolving their disputes. Congress vencad 
in the Board the power to deal with such disputes in the manner which, 
in the Board's discretion, best satisfied that public interest. Record= 
ingly, the FEIA has raised no justiciable claim by its contention that it 
has been denied due process of law because it has not had an evidentiary 
hearing before the Board on its charges. 

The investigation undertaken by the Board in the instant case has led 
it to conclude that the strikers are "economic strikers" and not isis 
labor practice strikers. The Board has thus concluded that no unfair 
labor practice affecting representation rights has occurred. : 

In finding the strikers to be "economic strikers", which is to be 
distinguished from "unfair labor practice strikers", the Board used ia 
term of art taken from the decision of the United States Supreme court in 
NERB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938). There in a 


finding identical to that which was made in both of the actions brought 
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by the FEIA in the New York federal court, the Supreme Court found that 
it was not unlawful for an employer, in the course of a strike resulting 
from an economic dispute, to protect and continue his business by filling 
the positions left vacant by the strikers. The Supreme Court there 
carefully defined the rights of economic strikers by providing that the 
employer: 
"gs not bound to discharge those hired to fill 

the places of strikers, upon the election of the 

latter to resume their employment, in order to create 

pleces for them. The assurance by respondents to 

those who accepted employment during the strike that 

if they so desired their places might be permanent 

was not an unfair labor practice nor was it such to 

reinstate only so many of the strikers as there were 

vacant places to be filled." (304 U.S. at 339) 

The status and rights of an economic striker should be contrasted 
with those of an "unfair labor practice striker" who has engaged in a 
work stoppage in protest against unfair labor practices committed by his 
employer. An unfair labor practice striker must be reemployed or rein- 
stated by his employer where his former position could be made available 
by the discharge of a strike replacement. Where it has been found that 
the strike did in fact occur as a consequence of the employer's unfair 


labor practice, strikers have been restored to their former positions 


notwithstanding the hiring of replacements. 


N.L.R.B. V. Efco Mfg., Inc., 227 F. 2d 
675 (lst Cir. 1955); 


N.L.R.B. V. Lambert, 211 F. 2d 91 (Sth Cir. 1954). 
Understandably, it is the status of unfair labor practice strikers 
which the FEIA seeks to create for its members, and this is the obvious 


object of this litigation, and of the other efforts of that organization. 


The status of unfair labor practice strikers would enable FEIA members to 


return to Eastern's employ, even if that involved displacing the replace- 


ments. But there is absolutely no evidence upon which the Board or the 
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Courts could have predicated a finding of Railway Labor Act violations, 
and the determination of the Board is simply a reflection of that fact. 
No justiciable claim has been raised by the FEIA contention that it has 
been denied due process, nor has there been shown any error in the 


District Court's denial of a preliminary injunction. 


POINT IIL 


THE EMPLOYEES AFFECTED BY THIS DISPUTE 

HAVE BEEN SERIOUSLY INJURED BY THE CON- 
TINUED FRUSTRATION OF THEIR REPRESENTA- 
TION RIGHTS UNDER THE RAILWAY LABOR ACT 


Although ALPA's application for investigation of this representa- 


tion dispute was filed with the National Mediation Board on October 4, 
1963, this matter still remains unresolved, notwithstanding the thirty- 
day mandate contained in Section 2, Ninth of the Act. Third crew member 
employees of Eastern, more than 670 in number, have, since the summer of 
1962, been without representation or a contract covering their employment 
(Affidavit of Clyde Muirheid at pages 3, 6-8). 

These third crew members are permanent employees hired by Eastern 
in response to EAL Chapter's strike. Their status as permanent replace- 
ments for the strikers was found as a fact by Judge Richard Levet of the 
United States District Court for the Southern District of New York. 

(45 C.C.H. Lab. Cas. Par. 17,814 at p. 27,469 (S.D.N.¥. 1962) (not 
officially reported)). 

The National Mediation Board rejected the contention that the strikers 
are unfair labor practice strikers, and the contention that the replace- 
ments are temporary. (Affidavit, Francis A. O'Neill, Jr., Chairman, 
National Mediation Board, sworn to May 5, 1964, especially paragraphs 
2, 3, 5; Affidavit of Eugene C. Thompson, Executive Secretary, National 


Mediation Board, paragraphs 7, 8 and Exhibits 26 and 31 attached thereto, 
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being Board's Letter of Determination of January 31, 1964 and the Board's 


Determination and Findings of April 14, 1964, respectively). 

By reason of the Company's refusal - absent Board certification - 
to grant recognition or to make an agreement for third crew members 
governing their terms and’ conditions of employment and providing grievance 
machinery and procedures, matters had reached a "very critical stage" in 
October, 1963, when ALPA applied to the Mediation Board. (Affidavit of 
Clyde Muirheid at page 7; Exhibit 1 annexed to that affidavit, being a 
letter of C. H. Ruby, ALPA President, to E. C. Thompson, Executive 
Secretary of the National Mediation Board, October 4, 1963). The Board 
was advised in the Ruby letter that: 

".. the breakdown in negotiations, unless remedied, 
is certain to result in a serious interruption in service. 
We think it urgent that the Board take immediate, effective 
action in this dispute. 

"We intend to secure a collective bargaining agree- 
ment properly protecting all the persons involved, and to 
do this as promptly as possible. We hope to accomplish 
this without an interruption of service." 

Accordingly, an application was filed almost nine months ago, involving 
the peaceful alternative of Section 2, Ninth, to resolve the representa- 
tion dispute. The frustration of this alternative has produced tensions 
inside the cockpit, as well as a denial of contract and employee repre- 
sentation rights, all of which flow directly from the delay in resolving 
this dispute (Affidavit of Clyde Muirheid at pages 7-8). The uncertain 
and confused status of these employees has not improved - indeed it has 
become critical during the period of almost ten months since the invoca- 
tion of the services of the Mediation Board. The earliest possible 
resolution of the obstacles which have for so long prevented the achieve- 
ment by these employees of representation rights guaranteed by the Railway 
Labor Act is necessary to insure that stability of Eastern's labor rela- 


tions will not be adversely affected by their frustration and disappoint- 
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POINT IV 
SUGGESTION OF MOOTNESS 

Appellant's complaint seeks injunctive relief against the National 
Mediation Board to prevent that Board from conducting a representation 
election in this dispute, or, as alternatives, requiring the impounding 
of ballots or the stay of a certification by the Board. In addition, the 
complaint seeks an order directing the Mediation Board to appoint a 
Referee to hear a grievance dispute, and such additional relief as the 
Court deems appropriate. 

This is an appeal from the denial, by the District Court, of Appel- 
lant's motion for a preliminary injunction. Following the District 
Court's refusal to impose upon the Mediation Board the restraints sought 

. by the FEIA, that Board, on June 4, 1964, issued a certification o£ 
representatives in favor of ALPA. 

In functioning under Section 2, Ninth of the Railway Labor Act, the 
Board's services in a representation dispute are completed when Lt has 
issued its certification. Accordingly, were this Court to decree a 
reversal of the order of the District Court, and to direct the entry of 


the preliminary injunction sought by the FEIA, such relief would direct 


the Board to do acts which would be wholly meaningless, in view of the 


intervening events. 

Since preliminary injunctive relief is no longer meaningful in view 
of the outstanding certification, and since no final judgment or seas 
upon which an appeal to this Court may be predicated has been entered 
by the District Court, it is respectfully suggested that the dismissal 


of this appeal as moot may be warranted. 
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Of Counsel 
Henry Weiss 
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CONCLUSION 


FOR THE REASONS STATED ABOVE, 

THE DECISION OF THE COURT BELOW 

SHOULD BE AFFIRMED, OR, IN THE 

ALTERNATIVE, THIS APPEAL SHOULD 
BE DISMISSED. 


Respectfully submitted, 
Henry Weiss 
Martin F. O'Donoghue 


Attorneys for Appellee, Air Line 
Pilots Association, International 


BRIEF FOR APPELLANT 


In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA os 


18,640 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, 


United States Court of Appea's Appellant 


for the Distnct of Columbia Ciscutt 


FILED =JuL* 1964 v. 


Nathan. Operon MEDIATION BOARD, 


Appeal From An Order of the District Court 
of the United States for the District 


of Columbia 


Zimring, Gromfine and Sternstein I. J. Gromfine 
1155 15th Street, N. W. William B. Peer 


' Washington, D. C. 20005 1155 15th Street, N. W. 
Washington, D. C. 20005 


Of Counsel Attorneys for Appellant 


The questions presentec are: 

1. Is the Board required, 2s 2 part of its duty to 

investigate a representation @ispute under Section 
2, Ninth, of the Railway Labor Act, to give Appellant 
the opportunity to present evidence of unfair labor 
practices relevant to whether a free and fair repre- 
sentation election among employees may be conducted — 
and to «hich employees ere eligible to vote in that 
election? 

2. Was the Board required, after having refused to conduct 
its own investigation of the charges of unfair labor 
practices raisec by Appellant, to await a determi- 
nation of those charges by @ federal court before 
proceeding to hold a representation election? 

3. May the Board cause the cancellation of Appellant's 
certification as an exclusive Hevainind representa- 
tive without having afforded Appellant the opportunity 
to present its evidence of unfair labor practices? 

4. Did the District Court misinterpret and misapply the 
decision of this Court in Plight Engineers’ v.- 

Civil Aero: tics Boa: 18,096? 
5. Did the National Mediation Board deny Appellant due 


process of law by the manner in which its investi- 


gation of a representation dispute was conducted? 


6. Should the National Mediation Board have been directed 


to appoint a neutral referee to resolve a deadlock 
between Appellant and Eastern Air Lines, Inc., over 
a dispute affecting certain matters material to a 


proper determination of the representation dispute? 


QUESTIONS PRESENTED . . ..... - 
JURISDICTIONAL STATEMENT . 
STATEMENT OF THE CASE . . . . . - 
re Representation Dispute ...... - 
II. Mediation Board Appointment of Referee 
STATUTE INVOLVED .....-. +--+ « 
STATEMENT OF POINTS . . . - - - « « 


SUMMARY OF ARGUMENT . . . - - 2 « « 


ARGUMENT . 2. 2 © 2 © 2 © © oe ew ee ew ew ew ew ew 


I. THE DISTRICT COURT REFUSAL TO ENJOIN THE 
ELECTION, AFTER HAVING CORRECTLY DETER- 
MINED THE BOARD HAD FAILED TO INVESTIGATE 
THE UNFAIR LABOR PRACTICE CHARGES, DENIES 
APPELLANT THE OPPORTUNITY IT MUST HAVE 
TO PRESENT IN ADVANCE OF THE ELECTION ITS 
EVIDENCE PROBATIVE OF THE CONDUCT OF THAT 
ELECTION AND OF WHICH EMPLOYEES ARE ELI- 
GIBLE TO VOTE IN THAT ELECTION. 


Introduction e e e e e e e e oe e e e e oe e 


A. The Board Should Have Been Enjoined For 
Its Arbitrary and Capricious Refusal To 
Determine For Itself the Unfair Labor 
Practices . 2. 2. «+ 6 « © «© © © e© © © © 


The District Court Erred By Not En- 
joining the Representation Election 
While Charges Of Unfair Labor Practice 
Are Still Pending In The Federal Courts 


THE DISTRICT COURT ERRED IN CON- . 

CLUDING THE MEDIATION BOARD HAD 

NOT DENIED APPELLANT DUE PROCESS 

OF LAW 2.6.2 ee ee ee ee we wwe ee ee 


THE DISTRICT COURT ERRED BY FAILING 
TO DIRECT THE MEDIATION BOARD TO 
APPOINT A NEUTRAL REFEREE TO RE- 
SOLVE THE DEADLOCK ON THE SYSTEM 
BOARD OF ADJUSTMENT . . . + « - 


CONCLUSION . - « « © «© « « 


> 


iii 


AUTHORITIES 
Cases 


* Aaxico Airlines v-ALPA, 331 F.2d 433 (Sth Cir. 1964) 


ALPA v. N.M.B., No. 1544-63 55 L.R.R.M. 2998 
(> on k-*) rr eee 


ALPA v. National Mediation Board, No. 18,060 
(D.C. Cir. 19G4) cc cc ccccccccccccccccccccscscsoccss 


American Airlines v. ALPA, 169 F. Supp. 777 
(S.D. NeY. 1958)... een ee rece ccc ccc cccecseccsccecses 


Bear Brand Hosiery Co., 40 N.L.R.B. 807 (1942) ..---0- 
Birmingham Publishing Co., 118 N.L.R.B. 1380 (1957)... 


Brown-Pacific-Mazon Co. v. Toner, 255 F. 2d 611 
(7th Cir. 1958) - ccccccccccccccccccccccccccccccccs 


Campbell v. United States, 365 U.S. 85 (1961) .....<- 
Carter v. Kubler, 320 U.S. 243 (1943) -cccccccccccccee 


Typographical Union v. N.L.R.B., --App-D.C.-—, 
326 F.2d 634 (D.C. Cir. 1963) ...-ccccceccccceccess 


Eastern Massachusetts Street Railway Co., 110 N.L.R.B. 
1963 (1954) -ccccccccccccccccccccccccccccccscccccss 


Eaward J. Schilachter Meat Co., 100 N.L.R.B. 1171 


' ¢ :-y) ee 


In the matter of Representation of Employees of Pan 
American Airways, Inc. 1 Deter. of Craft or 


Pleming v. Harrison, 161 P.2d 789 (8th Cir. 1947).... 


* Plight Engineers’ International Association, EAL 
Chapter, AFL-CIO v. Civil Aeronautics Board, 
No. 18096 (D.C. Cir. 1964) -ccccccccccccccccccccoces 


Flight Engineers' v. Eastern Air Lines and ALPA, 
311 F.2a 745 (2d Cir.), cert. denied, 373 U.S. 
O24: (2963) s dp bdenes ceed ac ecewsnetese sue cesucess 


General Electric Co., 1-RD-329, 47 L.R.R.M. 1623 
(N.DLeReBo 1961) ..cccvccccccccccccccccccccccccbvcce 


Greene v. McElroy, 360 U.S. 474 (1959).....-..-----0e 
I.A.M. v. Central Airlines, 372 U.S. 682 (1963)...... 
* Independent Soap Workers v. Proctor & Gamble Manu- 


facturing Co., 314 F.2d 38 (9th Cir.), cert. 
denied, 374 U.S. 807 (1963)... ccccccccccecccess 


International Hod Carriers, 135 N.L.R.B. 1153 (1962). 


IUE, Local 613 v. N.L.R.B., 328 F.2d 723 (3d Cir. 


1964) . cc cccccccccccccccccccc cree cccccccccccccpeces 

* John Wiley & Sons v. Livingston, 376 U.S. 543 (1964) . 

Kawaguchi v. Acheson, 184 F.2d 310 (9th Cir. 1950)... 

Kellburn Manufacturing Co., 45 N.L.R.B. 322 (1942)... 

The May Department Stores Co., 61 N.L.R.B. 258 (1945) 

Neo Gravure Printing Co., 136 N.L.R.B. 1407 (1962)... 
N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221 (1963) 


* N.L.R.B. v. Indiana & Michigan Electric Co., 318 
U.S. 9 (1943) cc ccccccccccccccccccccccccccccccccccs 


N.L.R.B. v. Joclin Manufacturing Co., 314 F.2d 627 
(2nd Cir. 1963) cccccccccccccnccccccccsccccccccccce 


N.L.R.B. v. Lord Baltimore Press, 300 F.2d 671 
(4th Cir. 1962) .ccwccccccccccccccccccccccccccccccs 


N.L.R.B. v. Pecheur Lozenge Co., 209 F.2d 393 
(2nd Cir; 1953) ccccvcccccccccccccccccccccccccecces 


N.L.R.B. v. Poinsett Lumber and Manufacturing Co., 
_ 221 F.2d 121 (4th Cir. 1955)..cecceccecccccccececs 


N.L.R.B. v. Sidran Sportswear, 181 F.2d 671 
(5th Cir. 1950).-.- Led ceed dewecesasseseseis se 


W.L.R.B. v. Thayer Co., 213 F.2d 748 (1st Cir. 1954). 


N.L.R.B. v. Trancoa Chemical Corp., 303 F.2d 456 
(Ist Cir. 1962).--------+s2°°"> ec eccccccccccccccecs 


N.L.R.B. v. Trimfit of California, 211 F.2d 206 
(9th Cir. 1954). cc ccnccccccccccosocccssssssoeree® 


Northern Virginia Sun Publishing Co. v. N.L-R.B., 
55 L.R.R.M. 2684 @.C. Cir- 1964) .cccccccccccccccs 


order of Railway Conductors v- National Mediation 
Board, 141 F.2d 366 (D.C. Cir. 1944). ccccccccccces 


In the matter of the Application of Second Officers 
Association, R-3483 (H.M.B. 1961) .-ceccccccccccecs 


Sperry Gyroscope Corp., 136 N-L.R.B. 294 (1962)..---- 


Suprenant Mfg. Co. V- Alpert, 318 F.2d 393 
{lst Cir. 1963) ccisacincccclencclsiccese'ce viesicersrt.0*° 


Switchmen’s Union v. Southern Pacific Co., 253 P.2d 
81 (9th Cir. 1958) .cccccccccccccccccsccscssorrrrse 


Union Manufacturing Co., 123 N.L.R.B. 1633 (1959) --e- 
United States v. Atkins, 323 P.2a 733 (5th Cir. 1963) 
United States v. Feaster, 330 P.2a 671 (5th Cir. 1964) 


Virginian Railway v- System Federation No. 40, 300 
U.S. 515 (1937) escccccccecccccccesoccsrerrrrerere® 


Wes Chapter v. N.M.B., 314 F.2d 234 (D.C. Cir. 1962) 


Wheeler v- N.L-R.B-, 114 App. D.C. 255, 314 F.2d 260 
. (D.C. Cir. 1963) ccccccccccccccccscccssorrrrrrrree® 


Statutes 


Railway Labor Act, 45 U.S.C.A. sec. 151 et seq.» 


Section 2, Ninth 


Section 5, Second 


Section 204 


Miscellaneous 


Davis, Administrative Law Treatise, Section 8.15 


* denotes authorities primarily relied upon. 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,640 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CSAPTER, AFL-CIO, 


Appellant 
ve 
NATIONAL MEDIATION BOARD, ET AL., 


Appellees 


JURISDICTIONAL STATEMENT 


Jurisdiction for this appeal from the District 
Court's order denying Appellant's motion for a preliminary 
injunction is founded upon 28 U.S.C.A. Sec. 1291. 

Jurisdiction in the District Court was founded 
upon 28 U.S.C.A. Secs. 1331 and 1337, as the action involved 
the Railway Labor Act, 45 U.S.C.A. Sec. 151 et seq., and 


also upon the Administrative Procedure Act, 5 U.S.C.A. 


Secs. 1001 et seg., and the Declaratory Judgments Act, 


28 U.S.C.A. Sec. 2201 et seq. 
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STATEMENT OF THE CASE 


Representation Dispute 


This is an appeal from an order of United States 
District Judge Leonard P. Walsh denying Appellant's motion 
for a preliminary injunction against a representation 
election by the National Mediation Board among the flight 
engineers of Eastern air Lines, Inc. Appellant (sometimes 
hereinafter "EAL Chapter") is the incumbent bergaratug repre- 
sentative for flight engineers employed by Bastern. Since 
June, 1962, EAL Chapter and 500 flight engineers represent- 
ed by it have been engaged in a strike against Eastern in 
protest against certain unfair labor practices, ihelnding 
unlawful bargaining between Eastern and another union, 
the Air Line Pilots Association (hereinafter “ALPA"), and 
the unlawful replacement of the strikers by pilots represent- 
ed by ALPA after the strikers had been aiscriminatorily dis=- 
charged for refusing to return to work on terms tantamount 
to giving up the separate bargaining rights of EAL Chapter 
and being represented by ALPA. | 

On October 4, 1963, while the strike was still 
in progress, ALPA filed an application with the National 


Mediation Board (hereinafter “Board") under Section 2% 


Ninth, of the Railway Labor Act, 45 U.S.C.A. Sec. 152, 


Pe es 


Ninth, seeking a representation election among the em- 
ployees who had replaced the strikers. This application 
was immediately opposed by EAL Chapter on the ground that 
there were still pending undisposed-of unfair labor 
practice charges inextricably related to both whether a 
¥. 

fair and free election could be held, and to whether the 
replacements were ineligible to vote because they were the 
beneficiaries df Eastern's unfair labor practices. EAL 
Chapter asked that the Board defer processing of the 
application until these charges had been heard by the 
United States District Court for the Southern District of 
New York or, alternatively, until the Board itself had 
determined the merits of charges so entwined with the 
representation dispute before it. 

On January 31, 1964, the Board denied both re- 

EAL Chapter, stating, 

“..-it has been the Board‘s consistent 

position, since its creation under the 

1934 amendments to the Railway Labor 

Act, that this Board has no legal 

authority to investigate and pass upon 

charges of carrier interference, 

assistance, influence, and coercion 


in connection with the representation 
of carrier employees.” 


See Exhibit l, p. 2, attached to affidavit of I. J. Grcutitie es 


1. Inasmuch as the joint appendix is not yet before the 
Court, it will be filed in accordance with this Court's 
order of June 27, 1964, no later than the date fixed 
for filing of a reply brief, references herein to record 
material will be to the document itself, rather than 


whe 


Subsequently, both at a pre-hearing conference before the 


Board and at the hearing itself, the Board fenwated that 
it could not and would not receive the evidence proffered 
by EAL Chapter to substantiate its charges. 

The Board did, however, purport to hold a “hear- 
ing" on certain other matters relating to the representa- 
tion dispute. Separate and apart from the questions of 
whether a free and fair election could be held, ana 
whether the replacements were not eligible to earelcipate 
because they were the beneficiaries of Eastern's unfair 
labor practices, is the issue whether the replacements, 
for entirely different reasons, were not eligible to vote. 
It was the contention of EAL Chapter that, assuming arquendo 
the replacements were not disqualified as voters pecause 
they were not the beneficiaries of unfair labor practices, 
nevertheless they were disqualified because (2) they were 
“temporary” employees, and (2) were hired after the strik- 
ers had made unconditional offers to return to work. On 
these issues, and others not relevant here, the Board ad=- 
vised the parties it would hold a “hearing.” 

The hearing began before a single member of the 
Board on February 26, 1964. None of the other eenbers of 


the Board were then, or ever, present. The Board announced, 
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without yet having received any evidence and without having 
heard BAL Chapter, that all replacements were deemed by 

it "permanent" employees and eligible to vote, unless EAL 
Chapter could prove otherwise. No explanation was given 


from whence this’ presumption of “permanency” derived, nor 


wes any reason given why BAL Chapter would have to bear 


the burden of proving the ineligibility of the replace- 
ments, rather than having to sustain the eligibility of 
its owm strikers. 

While not willing to ease the propriety of . 
the Board's prejudgment on the “permanency” issue, or its 
ruling of the burden of proof, EAL Chepter was willing to 
undertake to meet the burden imposed upon it, if the 
personnel files, bid awards, agreements, correspondence 
ané memoranda peculiar within the possession, control and 
knowledge of Eastern and ALPA, were made available to EAL 
Chapter. Thereupon EAL Chapter requested Eastern to pro- 
duce these materials. Eastern refused, giving as its 
reason, among others, that it was unwilling to produce 
matters which EAL Chapter might find useful in the pend- 
ing litigation. ZAL Chapter then asked the Board to 


exercise its authority under Section 2, Ninth, of the Act, 
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to compel Eastern to produce this information. The Board 
also refused. See affidavit of I. J. Gromfine, pp. 15-16. 
The hearing was further weakened by sa ade that 
the only witness made available by Eastern, its own counsel 
in the proceeding, exhibited lack of knowledge and under- 
standing of the subject matter at issue. Then, to compound 
these errors, the Board, in an apparent effort to augment 
a record rendered incomplete and totally inadequate by 
Eastern's refusal to produce the requested information and 
knowledgeable witnesses, advised that it would conduct an 
ex_ parte investigation to ebtain facts relevant to the 
eligibility of the employees to vote. See affidavit of 
I. J. Gromfine, pp. 16-17. Although the Board finally con=- 
ceded it relied upon evidence obtained by it eee this 


ex parte investigation, EAL Chapter was never given the 


opportunity to hear, meet or rebut any of the evidence so 


obtained. 

On April 14, 1964, the Mediation Board issued a 
"Pindings Upon Investigation" based upon the hearing, in 
which it determined which employees were eligible to vote, 
and included among those eligible to vote the replacements 


whose questioned eligibility status because of the unfair 


labor practices had never been passed upon. In that same 
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“Findings” the Board reaffirmed its previous ruling that 
it had no legal authority to investigate the unfair labor 
practices. See Exhibit 2, attached to affidavit of I. J. 
Gromfine. 

One week later, this Court handed down its 
opinion in a related case, Flight Engineers" International 


sociation, EAL Chanter AFL-CIO v. Civil Aeronautics 


Association, EAL Chante: er vO 
Board, No. 18096, in which the Court held with respect 
to the so-called "replacement" issue that this allegation: 


=__.relates not only to the alleged right 

of indéiviéual engineers to reinstatement but 
also to the question of which union should be 
recognized eas the bargaining agent for the 
Bastern flight engineers; for to the extent 
that PEIA members have been unlawfully denied 
reinstatement its claim to represent a majority 
of the flight engineers is weakened. However, 
to the extent that the replacement issue relates 
to the issue of representation it can and 
vroverly should be Getermined by the National 
Mediation Board in deciding which employees 

are entitled to vote ina representation 
election.” (Emphasis added) 


This opinion was immediately brought to the at- 
tention of the Mediation Board by EAL Chapter, for it 
obviously conflicted with the Board's own views of its 
legal authority and jurisdiction. EAL Chapter requested 


of the Board, in the light of this decision, an opportunity 


to present its evidence on the replacement issue to the 
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Board. On April 27, 1964, the Board once again refused, 


again on the ground it was without legal authority to do 


so. 


On May 1, 1964, EAL Chapter filed its complaint 


below and sought a preliminary injunction against the 
counting of the ballots scheduled for May 26, 1964. After 
argument, Judge Walsh denied the motion for a preliminary 
injunction. On May 22, 1964, Judge Walsh enjoined the 
election until May 29, 1964, so that a motion for a stay 
pending appeal could be brought before this Court. Such 
motion was filed and this Court on May 28, 1964, attet 
oral argument, declined to continue the stay pending a 
hearing on the merits. On June 2, 1964, the ballots were 
counted, with ALPA obtaining a majority of the eccea: 
654-505. | 

Upon motion of Appellant to give this appeal 
precedence, to expedite the hearing and for a shortened 
briefing schedule, this Court on June 27, 1964, entered 


an order expediting this appeal. 
Mediation Board A intment of Referee | 


In its motion to the District Court, EAL Chapter 


also requested the Court to direct the Mediation Board to 
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“appoint a neutral referee to sit as the fifth member of a 


grievance board to break a deadlock on that board between 


the two EAL Chapter members and two Eastern members over 
certain grievances which bear heavily on the matters in 
Gispute in the representation proceeding. 

The bargaining agreement between EAL Chapter and 
Eastern establishes, as commanded by Section 204 of the 
Railway Labor Act, 45 U.S.C.A. Sec. 184, a System Board 
of Adjustment which has jurisdiction over grievances sub- 
mitted to it by the employees or their authorized repre- 
sentatives. In the event of a deadlock between the EAL 
Chapter and Eastern representatives on the System Board 
of Adjustment, the agreement provides that either party 
may request the National Mediation Board to name a referee 
to act as the fifth and neutral member of the System Board 
of Adjustment. 

Immediately after Eastern advised the strikers 
they had been “permanently replaced,” each striker filed 
a grievance with Eastern protesting his discharge. EAL 
Chapter also filed a grievance protesting the discharges 
of the strikers. Eastern replied that these grievances: 
would not be processed. EAL Chapter then filed another 


grievance with Eastern, this one protesting Eastern's 
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refusal to process the discharge grievances. Since October 
3, 1963, Eastern has refused to process the grievances and 
has refused to participate in any grievance board proceed— 
ings with EAL Chapter relative to these grievances. 


On December 12, 1962, the flight engineers’ repre- 


sentatives on the System Board of Adjustment requested the 


National Mediation Board to name a referee to act as the 
fifth and neutral member of the System Board of Adjustment 
in order to resolve the deadlock between the flight en- 
gineers and Eastern. This request was acknowledged by 
the Board. On January 2, 1963, EAL Chapter requested the 
National Mediation Board to honor its request, and again 
asked the Board to appoint a referee without further delay. 
On January 4, 1963, the National Mediation Board advised 
that this request would be brought to the attention of 

the Board the second week of January, 1963, and that EAL 
Chapter would be advised of the Board's Sisposition of 
this request. The Board did, nor said, nothing further 


about this until this suit was filed. 
STATUTE INVOLVED 


Section 2, Ninth, of the Railway Labor ‘Act pro- 


vides: 
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"If any dispute shall arise among 2 carrier's 
employees as to who are the representatives 

of such employees designated and authorized 

jim accordance with the requirements of this 
chapter, it shall be the duty of the Mediation 
Boaré, upon request of either party to the 
Gispute, to investigate such dispute and to 
certify to both parties, in writing, within 
thirty days after the receipt of the invoca- 
tion of its services, the name or names of 
the individuals or organizations that have 
been designated and authorized to represent 
the employees involved in the dispute, and 
certify the same to the carrier. Upon receipt 
of such certification the carrier shall treat 
with the representative so certified as the 
representative of the craft or class for the 
purposes of this chapter. In such an investi- 
gation, the Mediation Board shall be authorized 
to take a secret ballot of the employees in- 
volved, or to utilize any other appropriate 
method of ascertaining the names of their 
Guly designated and authorized representatives 
in such manner as shall insure the choice of 
representatives by the employees without 
interference, influence, or coercion exercised 
by the carrier. In the conduct of any election 
for the purposes herein indicated the Board 
shall designate who may participate in the 
election and establish the rules to govern 
the election, or may appoint a committee of 
three neutral persons who after hearing shall 
within ten days designate the employees who 
may participate in the election. The Board 
shall have access to and have power to make 
copies of the books and records of the car- 
riers to obtain and utilize such information 
as may be deemed necessary by it to carry 

out the purposes and provisions of this para- 


graph.” 


STATEMENT OF POINTS 


i. The National Mediation Board violated its duty 


to investigate the representation dispute by failing to 
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afford EAL Chapter the opportunity to present its evidence 
of unfair labor practices against Eastern and ALPA. Un- 
less the Mediation Board is required to provide this op- 
portunity, no forum exists herons which EAL Chapter m2y 
present its evidence, and EAL Chapter’s status as an ex- 
clusive bargaining representative will have been destroy- 
ed by the mere absence of an available remedy. 

2. The Mediation Board should have deferred pro- 
cessing of ALPA's application for a representation election 
until the charges by BAL Chapter against Eastern and ALPA 
presently pending in a federal court in New York have been 
determined. These charges relate to matters at issue be- 


fore the Board in the representation proceeding, namely, 


whether a free and fair election may be held, and whether 


the replacements are the beneficiaries of unfair labor 
practices disqualifying them from employment and render- 
ing them ineligible to vote, and must be disposed of be- 
fore any meaningful election is possible. 

3. The Board denied BAL Chapter due process of law 
by the manner in which it investigated the representation 
dispute by imposing upon EAL Chapter the burden of proving 
facts peculiarly within the possession of its adversaries, 
and by conducting, and subsequently relying upon evidence 


received during, an ex parte investigation to which EAL 


4. The Board should have been directed to appoint, 
:as BAL Chapter requested it to do in Decenber, 1962, a 
referee to resolve a deadlock between EAL Chapter and 
Eastern on the System Board of Adjustment relative to 
certain grievances material to the issues pending before 


the Board in the representation case. 
SUMMARY OF ARGUMENT 


Le The District Court quite properly concluded the 
Board had not investigated the charges of unfair labor 


practices made by EAL Chapter against Eastern and ALPA. 


However, the District Court erred by not enjoining the 


election which the Board nevertheless directed. The charges 
raised by EAL Chapter strike at the heart of the election 
process and at which employees are eligible to vote. Un- 
less the Board is required to hear EAL Chapter’s evidence 
on these issues, EAL Chapter will have been denied its 
rights as the exclusive bargaining representative without 
ever having had the opportunity to present its case in any 
tribunal. For if the Mediation Board is not available as 
a forum, there is no other. 

It was to avoid this very result, the absence 


of a forum, that this Court in Plight Engineers’ v. C.A-B., No. 
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18,096, held that the Mediation Board should hear ane 
determine EAL Chapter's charges which relate to the 
representation dispute. The District Court misread that 
directive, and in so doing permitted a representation 
election to proceed which had the effect of dGecertifying 
EAL Chapter without EAL Chapter ever having had the 
opportunity to present its case. | 

Even assuming the Board did not err by ‘not making 
its own investigation into EAL Chapter charges, the Board 
still should not have proceeded with the election. The 
same charges are pending before a federal court = New York 
and have not been disposed of. The rule in as Gucw acces 
extant here is to defer the representation election until 
the charges have been determined to be unfounded or, if 
well-founded, until the effects of the unfair labor practices 
have been dissipated. An election reflecting the untra- 
melled will of the employees is impossible during the 


pendency of unfair labor practice charges. 


Ir. The District Court erred in concluding, the 


Mediation Board had conducted its investigation consistent 


with due process of law. Due process requires that EAL 
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Chapter have been given the opportunity to present fully 
its evidence to the Board, especially its evidence that 
the replacements were not entitled to vote because they 
were the beneficiaries of unfair labor practices. This 
was not done. In the limited hearing which was afforded 
on eligibility, the Board imposed upon EAL Chapter the 
burden of proving facts peculiarly within the possession 
and knowledge of adverse parties, contrary to controlling 
Gecisions of the Supreme Court. The Board also improperly 
refused to exercise its authority under Section 2, Ninth, 
of the Act, to compel the production of material infor- 
mation after the parties had refused to voluntarily make 
available this information. These errors of omission were 
mot corrected, indeed they were compounded, by the Board's 


ex parte investigation and reliance upon the results of 


that investigation. The Board ignored the rudiments of 


due process and, in so doing, effectively prevented EAL 
Chapter from developing a full record, from presenting 
probative evidence, from meeting adverse evidence sub- 
mitted by others and relied upon by the Board, and from 
otherwise protecting its rights as the incumbent repre- 


sentative. 
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III. The District Court erred by failing to direct 
the Mediation Board to appoint a neutral pereree 45 settle 
the grievance dispute between Appellant and Eastern. The 
matter in dispute between the parties, the daetolaeas of 
the discharge of the strikers and their subsequent replace- 
ment by pilots represented by ALPA, relates directly to 
the issues before the Board in the representation case. 
The Board, the foremost agency in the railroad and airline 
industries for resolving labor disputes, has ample authority 
to appoint a xeferee to settle the grievances, ‘a witness 
the fact it has done so on numerous occasions under 
similar circumstances. The tardy technical ebjections 
raised by the Board and by Eastern to the appointment go 
not to the Board's authority, which can be unquestioned, 
ox to whether the Board should exercise its ministerial 


responsibility and appoint the referee. They go instead 


to the merits of the dispute and can only be resolved, as 


Eastern has contractually bound itself, by the referee in 


the determination of the grievances. 
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ARGUMENT 


THE DISTRICT COURT REFUSAL TO ENJOIN THE ELECTION, 
AFTER HAVING CORRECTLY DETERMINED THE BOARD HAD 
FAILED TO INVESTIGATE THE UNFAIR LABOR PRACTICE 
CHARGES, DENIES APPELLANT THE OPPORTUNITY IT MUST 
HAVE TO PRESENT IN ADVANCE OF THE ELECTION ITS 
EVIDENCE PROBATIVE OF THE CONDUCT OF THAT ELECTION 
AND OF WHICH EMPLOYEES ARE ELIGIBLE TO VOTE IN THAT 


ELECTION. 


Introduction 


United States District Judge Walsh quite pro- 
perly held the “Board refused to investigate the charges 
of carrier interference" made by EAL Chapter, and that the 
Board "did not admit evidence on the alleged unfair labor 
practices nor on the specific charge that the replacements 
should not be allowed to vote because their employment is 
the result of the carrier's improper discharge of the 
strikers." The District Court’s error lies in the fact 
that, given this conclusion on the Board's failure to per- 


form its investigatory functions under Section 2, Ninth, 


of the Act, it nevertheless concluded injunctive relief 
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was not required. This error would appear to be bottomed 
on the Court's assumption that, because there da nothing 
in the Railway Labor Act or in this Court's decision in 
Flight Engineers' v. C.A.B., 18,096, which requires the 
Board to hold a trial-type hearing, the Board proceeded 
properly. Appellant respectfully suggests the District 
Court unfortunately confused two distinct legal arguments: 
one being that the Board is required to Siweaticate; and 
the second that an investigation can best be completed, 
and a full and fair determination in an adversary proceed- 
' ing achieved if, as an inherent part thereof, a hearing 
with all elements necessary to basic fairness and due 
process is afforded. The District Court may have been 
correct in determining that ‘ hearing is not required. 
But, that is little cause for it to sanction the Boari's 
failure to investigate. It cannot be gainsaid that the 
Board must investigate, see Section 2, Ninth, of the Act 
which provides the Board “shall” investigate, and, in 
investigating, must receive the evidence which EAL Chapter 
proffered on the unfair labor practices, must consider 


this evidence and must make a determination based thereon. 


The Board having failed to do this,-as Judge Walsh found, 
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the election should not have been allowed to proceed. 
That the election should not have been per- 
mitted to take place is @ictated by the further, and more 
important, fact that unless EAL Chapter is afforded, 
in a@vance of the representation election, an opportunity 
to present its evidence to the Board, there will be no 
other opportunity for it to @o so. The federal courts 
have held that, because these charges of unfair labor 
practices concern 2 “representation” question, they are 


without jurisdiction over the subject matter, the Mediation 


Board being the tribunal with "exclusive jurisdiction." 


Flight Engineers’ v. Eastern Bir Lines and ALPA, 311 F.2d 
"945 ( 2a Cir. ), cert. denied, 373 U.S. 924 ( 1963 ). 

Tne Civil Aeronautics Board, before which EAL Chapter 
also brought these charges, has taken the same position, 
deferring to the “exclusive jurisdiction” of the Mediation 
Board, and this Court has sustained that position. Flight 
Engineers’ v. C.A.B., 18,096. Yet, in the instant case, 
the Mediation Board disclaims the authority or the juris- 
Giction attributed to it by every other tribunal, both 


court and agency, producing a gap between competent tri- 


bunals and obliterating the rights of EAL Chapter by the 
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mere absence of an available forum and remedy. The result 
should not have been condoned by the District Court ané 


should not be sanctioned here. 


A. The Board Should Have Been Enjoined For! its 


Arbitrary and Capricious Refusal To Determine 

For Itself the Unfair Labor Practices. 

One of the charges made by EAL Chapter before 
the Courts, the Civil Aeronautics Board and the National 
Mediation Board is that Eastern Giscriminatorily conditioned 
the return to work of the strixers upon relinguisnment by 
them of the right to exercise seniority, and discrimi- 
natorily discharged and refused to employ any strikers 
even though they had not yet been and could not legally 
be replaced by pilots represented by ALPA. As shown below, 
this charge, if substantiated, constitutes a alent inter- 
ference by an employer with the rights of its employees 
and a patent violation of law. 

When the Board declined to dismiss the appli- 
cation of ALPA for a representation election, or to defer 
its process pending disposition of the unfair labor practices 
by the federal court, BAL Chapter asked the Board itself 


to schedule immediately, as an integral and essential part 


a2 %= 


of its functions under Section 2, Ninth, hearings to 

Getermine the merits of the aforementioned charge along 

with other unfair lebor practices charges, including the 

charges that ALPA was unlawfully assisted by Eastern, 

ané that ALPA's application was instigated by Eastern. 

See affidavit of I. J. Gromfine, paragraph 10. 

However, the Mediation Board refused. it stated. 

“it has been the Board's consistent position 
..-tnat this Board has no legal authority to 
investigate and pass upon charges of carrier 
interference, assistance, influence, and 
coercion in connection with the represen- 


tion of carriex employees." 


Then, on April 23, 1964, this Court rendered its 


opinion in an action brought by EAL Chapter against the 


Civil Aeronautics Board seeking to compel the CAB to give 
EAL Chapter a hearing on its complaint against Eastern. 

Tre Court affirmed the CAB's refusal to grant a hearing, 
holding that the Board had not abused its discretion in 

so Going. The Court found the charges made to the CAB 

are also pending before the Courts and relate to matters 
properly within the province of the Mediation Board, and 
that the CAB did not err in deferring to these other forums 


which have jurisdiction over the charges raised by EAL 


# 
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Chapter. Most important, for the purposes of this action, 


this Court held, with respect to the aforementioned issue 


involving the discharge and replacement of the strikers, 


that this "replacement issue" relates 


"also to the question of which union shoulé be 
recognized as the bargaining agent for the 
Eastern flight engineers; for to the extent 
that FEIA members have been unlawfully denied 
reinstatement its claim to represent a majority 
of the flight engineers is weakened. However, 
to the extent that the replacement issue relates 
to the issue of representation it can and pro- 
pexly should be Getermined by the National 
Mediation Board in deciding which employees 

are entitled to vote in a representation 
election." (Emphasis added) 


EAL Chapter submits the Board did not eeedy with 
this directive in the C.A.B. case, and the District Court 
erred in not ordering compliance. The directive was no 
mere aside, for the Court was well-advised that both the 
Civil Aeronautics Board and the federal courts nad declined 
to take jurisdiction over the charges by EAL Chapter. EAL 
Chapter respectfully submits the Court's tanguage was 
deliberate and meant to assure at least one forum, the 
the Mediation Board, to EAL Chapter. Logically, of course, 
the Board should be that forum. To the extent the unfair 
pee practices affect the freedom of choice of employees 


and affect the job claim of the replacements, the Mediation 
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Board is the tribunal sost Girectly interestec in a resolu- 
tion of the charges. For it is almost a truism that a 
representation election should not be held in an atmos- 
phere of employer interference, or when eligibility to 
vote is still undecided. 

“his District Court's error in not ordering the 
Board to investigate the dispute more adequately by giving 
EAL Chapter an opportunity to present its evidence apparentl 
stems from a failure to distinguish between two aifferent 
claims asserted by EAL Chapter. EAL Chapter had argued in 
the District Court, just as it does here, infra pp. 40-48, 
that a hearing, with all attributes of due process essen- 
tial to basic’ fairness, is the only means of guaranteeing 
a full and fair Getermination in an adversary proceeding, 
as a representation dispute between two rival unions 
surely must be considered. However, this is quite different, 
indeed something much more, than EAL Chapter'’s other claim 
that the Board is impelled to “investigate” the charges of 
unfair labor practices as an inherent part of its function 
of “investigating” the representation dispute. 

But, because the District Court disagrees with 
EAL Chapter claim that a hearing is required, is little 


reason for it to fail to draw the conclusion which ineluct- 


ably follows from its finding that the Board had not 


- 24- 


investigated EAL Chapter charges and had not now permitted 
it to submit evidence relating to the replacement issue. 
The District Court, having found the Board had failed to 
so investigate, need not have even reached the question 
of the requirement of a hearing. It should hace. stopped 
with its finding that the-Board had not completed its 
functions and enjoined the election. The effect of the 

- District Court's order is to sanction a peeeitcracion 
election without affording EAL Chapter, the incumbent 
union threatened with decertification, an opportunity to 
show that the election is unfair, that the eligibility 
lists are improperly drawn, and that the petitioning union 


is not entitled to the privilege of using the procedures 


of the Act to legitimize its depredatory take-over of 


EAL Chapter bargaining rights. 

This case is not without precedent. On other 
occasions the Board's investigatory practices have under=- 
gone scrutiny. Twenty years: ago, this Court of Appeals 
in Order of Railway Conductors v. National Mediation 
Board, 141 F.2d 366 (1944), admonished the Board for 
“ Sling to do what EAL Chapter asked it to do here, to 


adequately investigate charges of unfair labor practices: 
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"Im the present case Conductors had, prior to 
this controversy, represented road conductors, 
and Trainmen had represented yard conductors. 
When the right of the former to continue to 
represent road conductors was challenged by 
Trainmen and it was charged that there was 
collusion between Trainmen and the Railroad, 
with the purpose of influencing the electors 
in casting their ballots, we think the Board 
should have investigated the charge before 
calling or holding an election. This seems to 
us to follow from the provisions of the Section 
of the, Act under which the Board is required 
to function. The Board's justification that 
jurisdiction to police the election was con- 
fined to the event itself, and not the cir- 
cumstances leading up to it, does not appeal 
to us." 141 F.2d at 367-68. 


yet, despite similar* judicial criticism, and 


the apparent awareness by the Board of the harmful effects 


of unfair labor practices and interference on bargaining 


rights,> the Mediation Board continues myopically to view 


In ALPA v. N.M.B., No. 1544-63 (D.D.C. 1963), Judge 
Walsh noted: “The proper forum for determination of 
the issue of carrier interference would appear to be 
the National Mediation Board. Counsel for defendant 
(Board) asserts that the Board has conducted an 
‘adequate investigation.’ It is not clear to this 
Court what comprises an adequate investigation in 
the absence of a formal hearing, or, when the parties 
are not accorded the opportunity of presenting evi- 
dence of interference.” 55 L.R.R.M. 2998, 3000. 


The Mediation Board In the matter of Representation 

of loyees of Pan American Airways, iInc., 1 Deter. 

of Craft or Class 381, 386 (1944), stated: 
“put unilateral action on the part of the carrier 
in recognizing one organization ...in the face of 
existing representation by other organizations 
and associations is tantamount to interference 
by the carrier with the selection of their 
representatives by its employees, which is ex- 
pressly contrary to the provisions of Section 2, 


Pourth...” 
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its functions as beginning and ending with the election 
itself.* 


The Mediation Board should have afforded EAL 


Chapter an opportunity to substantiate its charges of 


unfair labor practice for yet another reason. One of 
the charges made was that Eastern instigated the filing 
of ALPA's application. “It is well settled that the 
Jecertification/ petition by reason of such conduct em- 


ployer instigation cannot be said to have raised a 


An exception is In the matter of the Application of 
Second Officers Association, R-3483 (N.M.B. 1961). 
In that case, one very similar to the instant matter, 
the Board found “issues have been raised which ... 
require a recorded hearing at which the parties will 
be afforded full opportunity to present oral and 
written testimony." Ultimately, the hearing afforded 
by the Board was, in the opinion of WES Chapter, 
the union which made the charges, short of that 
required by due process and the statute, and an 
appeal followed. This Court sustained the action 
of the Board. But, nowhere in that opinion did 
this Court suggest the Board could have proceeded 
to hold the election without giving WES Chapter 
an opportunity to present its evidence. Im fact, 
the Court stated: 
“In a different case...the Board might be re- 
quired to make a more independent investigation 
into a charge of company assistance to an 
opposing union seeking certification.” WES 
Chapter v. N.M.B., 314 F.2a 234, 237 (1962). 
The disparity between what the Mediation Board did 
in Second Officers and in the instant case is clearly 
evident. No opportunity whatever has been afforded 
EAL Chapter to present proof on its charges of viola- 
tions of the Act by Eastern and ALPA. This is so even 
though the two cases are on "all fours." Equal appli- 
£ the law requires that EAL Chapter be given 
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question concerning representation" and must be dismissed 
without holding an election. S$ LOS Corp., 


136 NLRB 294, 297 (1962). 


In Dayton Typographical Union v. N.L.R.B., 


—-App. D.C.--, 326 F.2d 634 (D.C. Cir. 1963), the 


Court of Appeals stated that unfair labor practices are 
litigable in representation proceedings. 


“A majority union may continue its recognitional 
picketing beyond the permitted reasonable period, 
not to exceed 30 days, if it files a timely peti- 
tion for an election. If it also claims unfair 
labor practices on the part of the employer, it 
may file charges with the General Counsel of the 
Board. Whether or not the General Counsel chooses 
to issue a complaint on such charges, the union is 
protected. If no complaint on the unfair practice 
charge _is_issued, the union will still be free to 
continue its picketing and may, in the proceedings 

i tition election, bring to the atten- 
tion of the Board the effect of the claimed unfair 
labor practices on the prospects of holding a free 
and fair election. In such a case, the Board, if 
it considers that the unfair practices of the em- 
ployer make a fair election impossible, would and 
should defer such election until it can be conducted 
in an atmosphere devoid of unfair pressures. On 
the other hand, if the General Counsel elects in his 
discretion to issue a complaint against the unfair 
labor practice of the employer, the petition for 
an election may, and in our view ordinarily should, 
be held in abeyance until the unfair practice charge 
is adjudicated and corrected.” 
(Emphasis added) 


Dayton Typographical Union is dispositive. If a union 


may demonstrate that an employer has committed unfair 
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labor practices which prevent a free and fair representa- 
tion election, it follows that, to give effect to the 
rule of Sperry Gyroscope, 2 union must also be allowed to 
establish facts which show no election should be held 
because the application has been fostered by the employer 
and no question of representation under Section 2, Ninth, 


truly exists. 


The answer of the Mediation Board and of ALPA to 


the claim the election should not have proceeded until 
the Board haa given EAL Chapter the opportunity ‘to pre- 
sent its evidence and a determination made, is that the 
Board did investigate and, upon such investigation, found 
no merit to the charges raised by EAL Chapter. ‘This 
argument was first made on oral argument before’ the 
District Court by counsel for the Board. guage Walsh 
immediately recognized that the letter of ganuary 31, 196, 
in which the Board had unequivocally stated it had “no 
legal authority" to investigate the charges, was a com- 
plete refutation of this argument. An affidavit, signed 
by only a single member of the Board, was then prepared 
and proffered to Judge Walsh, after the case nad been 
taken under advisement by him, in which the affiant 


explained what the Board had meant four months previous 
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in a@vising it had no legal authority to investigate. 
What the Board had meant, the affiant stated, is that it 
had investigated and, upon investigation, it had found no 
merit to the charges. 

So transparent was this belated effort to re= 
surrect the Board's position, that Judge Walsh charitably 
chose to ignore it and to make no mention of it in his 
Memorandum an@ Order. Instead, he found on the record 
before him that the Board had not investigated. 

In $0 deciding, Judge Walsh was eminently correct. 
To this day, the Board has not heard the evidence proffered 
-by EAL Chapter on the issue, among others, that the 


replacements were not eligible to vote because they were 


the beneficiaries of Eastern's unfair labor practices. What 


the Board did hear, as already pointed out, supra, P- 4, 
was something entirely different. EAL Chapter's evidence 
probative of its claim that the replacements were not 
eligible to vote because they were “temporary” employees 
and/or hired after the strikers made unconditional offers 
to return to'work. And while the Appellees may point to 
the transcript before the Board where testimony was adduced 


relative to these issues, and to EAL Chapter's brief to 
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the Board where legal argument on these issues was made, 
Appellees cannot point to a single transcript reference 
or legal argument on the unfair labor oe 

Whatever good faith doubts the Mediation Board 
may have had respecting its jurisdiction to hear EAL Chapter 's 
charges of unfair labor practices, particularly the charge 
relating to the replacement issue, have been dispelled by - 
this Court decision in C.A.B. The same is true for the 
charges of unlawful assistance, interference andj insti- 
gation of the application. Once having failed to defer 
the processing pending the litigation, the Board itself 
may not refuse to hear and determine the dceg. The 
charges go to the root of the representation election pro=- 
cess itself. ‘They challenge the basic premises of the 
election, an outcome based on the untrammeled will and free 
expression of the employees. Moreover, unless EAL Chapter 
may present its evidence to the Board, the only tribunal 


remaining with jurisdiction to hear this evidence, its 


rights as the exclusive bargaining representative will 


have been destroyed without the opportunity to be heard 


having been afforded. 


oie 
B. The District Court Brred By Not Enjoining the 


Representation Blection While Charges Of Un- 


fair Labor Practice Are Still Pending In The 


Feceral Courts. 


The atmosphere among the flight engineer em- 
plovees of Eastern wes so pervaded with threats and coer- 
cion of these employees, with unlawful assistance of ALPA 
by Eastern, and other unfair labor tactics against EAL 
Chapter, that a fair election in which the untranmeled 

| will of the employees could manifest itself was impossible. 

EAL Chapter had exerted and still is exerting 
every effort to remedy these unfair labor practices. 
There is presently pending before the United States Dis- 
trict Court for the Southern District of New York a 
complaint against Eastern and ALPA alleging serious 


violations of the Railway Labor Act. This complaint 


charges that Eastern violated Section 2, Fourth, and 


> Section 2, Ninth, of the Act by negotiating with ALPA 
on matters as to which Eastern was obligated to bargain 
only with EAL Chapter, see Virginian Railway v. System 
Federation No. 40, 300 U.S. 515 (1937); Switchmen's 


Union v. Southern Pacific Co.-, 253 FP. 2a 81 (9th Cir. 


- 32 - 
1958); Neo Gravure Printing Co., 136 N.L.R.B. 1407 (1962); 
that Eastern violated Section 2, Third, and Section 2, 
Fourth, of the Act by failing to bargain in aoa eacch, 
and by entering into a conspiracy with ALPA with the 
intent and purpose of eliminating EAL Chapter as the 
certified bargaining representative for flight engineers, 


see American Airlines v. ALPA, 169 F. Supp- 777 (S.D. N.Y. 


1958); Eastern Massachusetts Street Railway Co., 110 


N.L.R.B. 1963 (1954); that Eastern violated the Railway 
Labor Act by establishing a system of superseniority to 
protect the replacements, by discriminatorily conditioning 
the return to work of the strikers upon relinquishnent by 
them of their own seniority, and by discharging and refusing 
to reemploy any strikers even though they had aoe been, 

‘and could not lawfully be, permanently replaced, see, 

:N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221 (1963): 

TUE, Local 613 v- N.L.R.B., 328 F.2d 723 (3d Cir. 1964); 
N.L.R.B. Vv. Pecheur Lozenge Co,, 209 F.2a 393 (2na Cir. 
1953); N,L.R.B, v. Thayer Co-, 213 F.2d 748 (1st Cir. 1954); 
and that Eastern unlawfully assisted ALPA and interfered 
with the organizational rights of the flight engineers by 
initiating, instigating, fostering or assisting in the 


filing of the instant representation application by ALPA, 


27335 
see, Birmingham Publishing Co., 118 N.L.R.B. 1380 (1957); 


Union Manufacturing Co., 123 N.L.R.B. 1633 (1959); 


Sperry Gyroscope Corp., 136 N.L.R.B. 294 (1962). 


This Court has recently had before it an appeal 
in which the precise issue presented here was raised, 
namely, the lawfulness of an order by the Mediation Board 
directing a representation election while ‘charges by 
an incumbent union that the carrier has engaged in un- 
lawful interference, influence, coercion and assistance 
of a rival union are awaiting decision by a federal court. 
In that appeal, ALPA v. National Mediation Board, No. 18,060, 
this Court ordered the election stayed until the charges 
jad been disposed of on appeal to the Court of Appeals for 
the Second Circuit. 

The rationale for staying an election in this 
fashion is found firmly rooted in our national labor policy. 
The Court of Appeals for the First Circuit in Suprenant 
Mfg. Co. v- Alpert, 318 F.2d 393 (1963), has stated the 
general rule as follows: 

“Whenever, shortly prior to a representation 

election, it is charged that the employer has 

engaged in an unfair labor practice which 

might affect the outcome, the Board, upon in- 

vestigation and a determination that the charge 


has prima facie merit, customarily postpones 
the election until it has been found that no 
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unfair labor practice has been committed, or 
until the union waives any claim to rely upon 
the employer's conduct to invalidate the elec- 
tion. There is no provision in the statute, or 
even any regulation, which expressly authorizes 
such action but concededly, the Board has follow- 
ed this ‘blocking charge’ procedure from the 
beginning.” 

See also N.L.R.B. v- Trimfit of California, 211 F.2d 


nT 


206, 209 n. 2 (9th Cir. 1954). 


This rule of deferment is not a mechanical one, 


xrotely applied. Unresolved unfair labor practices vitiate 
a representation election. As stated by the National Labor 
Relations Board in Edward J. Schlachter Meat Co., 100 
N.L.R.B. 1171, 1172 (1952), “the primary objective of 


the Board is to make certain that every election held 


‘under Board auspices is conducted fairly and properly, 
and that the results represent freely expressed desires 
of employees.“ Ten years later, the same Sisetag tations 
were reaffirmed as follows: 


“The purpose of the election is to obtain a free 
and uncoerced expression of the employees’ de- 
sires as to their representation. Where unfair 
labor practices have taken place, however, such 

a free and uncoerced expression is precluded 

and the filing of a representation petition would 
be a futility. Indeed, consistent Board practice, 
presumably known to Congress, is to stay repre- 
sentation proceedings and elections thereunder 
until the effect of existing unremedied unfair 
labor practices is dissipated.“ International 
Hod Carriers, 135 N.L.R.B. 1153, 1164 (1962). 
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See also The May Department Stores Co., 61 N.L.R.B. 258, 275 
n. 35 (1945); General Blectric Co., 1-RD-329, 47 L.R.R.M. 
1623 (1961). 

The prematurity of the election is further demon- 
strated by the fact that the undisposed of claims pending 
_in the federal court in New York are inextricably entwined 


in the proper determination of ALPA's application before 


the Board. Stated simply, until those claims are resolved, 


it may not be said who is eligible to vote in the election. 

(1) EAL Chapter is claiming in the federal court 
that the replacements are not entitled to their jobs 
because the flight engineers whom they replaced were 
unlawfully discharged. If this claim is finally deter- 
mined to have merit, the replacements have no job rights 
with Eastern and are not eligible to vote in the election. 
Bear Brand Hosiery Co., 40 N.L.R.B. 807 (1942). 

(2) EAL Chapter is also claiming that the strikers 
were improperly refused employment with Eastern after 
making unconditional offers to return to work. If this 
is so, and if pilots were hired after this offer, these 
pilots also should not be eligible to vote. Kellburn 


Manufacturing Co., 45 N.L.R.B. 322, 327 (1942). 
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The failure” of the Mediation Board to hold up 
the election pending resolution of these claims produced 
this anomalous situation: Eastern had unlawfully dis- 
charged the strikers and had “permanently” replaced some 
of them with pilots. When the strikers made aneondi tional: 
offers to return to work, they were rebuffed. Eastern 
then proceeded, at the same time as it was claiming it had 
no need for the services of flight engineers, to hire new 
employees to fly as flight engineers. These pilots and 
other new hires were permitted to vote in the eisetten 
and their votes were determinative. 


Under these circumstances, it is no answer to 


argue that EAL Chapter was not injured by the Board's 


eligibility findings because all strikers were also per- 
mitted to vote. It is so evident to need no elucidation 
that injury in this case, where the outcome is dependent 
upon the numbers of votes caste for both unions, that 


permitting pilots to vote who were ineligible, or whose 


——— 


5. As already noted, supra p.17, with respect to EAL 
Chapter's first claim, Judge Walsh found the Board 
had declined to receive any evidence. On the second 
claim, the Board had received evidence but, apparently 
because the matter was deemed irrelevant to the eligi- 
bility question, gave it no consideration whatever and 
declined to resolve the contentions. See Exhibit 2, 


p. 4, attached to the affidavit of I. J. Gromfine . 
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eligibility could not yet be @etermined, is as injurious 
as outright disenfranchisement of the strikers. The final 
vote, 654 for ALPA, 505 for EAL Chapter, mutely makes 
this point clear. 

Equaily unmeritorious is the assertion that 
the claims raised by EAL Chapter have been adversely 
litigated already by the federal court in New York. 
Particular reference is made to the “replacement issue," 
the issve whether on August 25, 1962, Eastern unlawfully 
@ischarged all of the striking flight engineers, there- 
after unlawfully refused to reinstate these strikers 
upon their unconditional offer to return to work, and 
unlawfully instituted a superseniority plan to protect 
the job claims of the replacements filling the jobs of 
the striking flight engineers. 

Both the decision of Judge Feinberg, 208 F. 
Supp. 182, and the decision of Judge Levett, 51 L.R.R.M. 
2105, make mention of “replacement” of the striking flight 
engineers. However, such mention must be read in context 
and in their proper temporal perspective. Both opinions 


may be read to mean only that under the circumstances of 


this strike, Eastern had the right to permanently replace 
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the striking flight engineers. As an abstract question, 

this of course is absolutely true. In appropriate cir- 
cumstances, any employer has the right to permanently 

replace strikers. The more difficult, and entirely different, 
questions arise in considering whether in exercising the 
right the employer does not commit unfair labor practices 

by discriminating against the strikers by, for example, 
(a)purporting to discharge them when in fact they have not 
been permanently replaced, or (>) instituting a super- 


seniority plan to protect unfairly the job claims of the 


eS ee — ee 


replacements. See IUE, Local 613 v.N.L.R.B., 328 F.2d 


72, 55 L.R.R.M. 2659 (3d Cir. 1964). Those are the 
kinds of questions presented here by EAL Chapter, and on 


those questions EAL Chapter has not had an opportunity 


to present its evidence .® 


It was not until August 25, 1962, that Bastern 


advised each striking flight engineer that he had been 


——— 


6. Judge Fahy, in the CAB decision, clearly recognized 
this distinction and noted, “The legality of these 
replacements has not been finally determined...* 
Judge Fahy went on to say that the replacement issue 
had been decided adversely to EAL Chapter only 
“in part," obviously referring to Judge Feinberg's 
determination that Eastern had the basic right to 
replace the strikers. See CAB case, Slip opinion, 
p. 8. 
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" spermanently replaced as a flight engineer with Eastern 
Air Lines,“ see affidavit of Mr. I. J. Gromfine, para- 
graph 6. This was after Judge Feinberg had rendered his 
@ecision in the first action, and after the complaint in 
tne second action had been filed. Moreover, it was not 
until September 27, 1962, see affidavit of Mr. I. J. 
Gromfine, Exhibit 2, p. 4, that EAL Chapter advised 
Eastern it was willing to return to work on the Company's 
terms. Obviously, this offer to return to work, and the 
Company's discriminatory refusal to accept such offer, 
could not have been the subject of a hearing in the 
New York litigation. 

Section 2, Ninth, of the Railway Labor Act, 


commands the Mediation Board to designate a collective 


bargaining representative which represents the untrammeled 


will of a majority of the employees. ‘Tne Mediation Board, 
in directing an election on ALPA's application without 
awaiting a final determination by the federal court on 

EAL Chapter'’s charges, has exceeded that Congressional 
mandate. Unremedied unfair labor practices preclude free 
expression, and until the charges have been resolved, a 
Getermination of voting eligibility is impossible. Under 
these circumstances, no election should have been directed 
by the Board, and the District Court erred by not enjoining 


that election. 
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II. THE DISTRICT COURT ERRED IN CONCLUDING THE MEDIATION 


BOARD HAD NOT DENIED APPELLANT DUE PROCESS OF LAW. 


The Mediation Board's duties respecting an application 
to investigate a representation dispute are set forth in general 
terms in Section 2, Ninth, of the Act. Briefly, those Guties 


are to investigate the dispute and by an appropriate means, free 


of any interference by the employer with the freedom of choice 


of the employees, designate the bargaining representative. 

When the employees affected are already Pentenaites: and another 
union seeks to become that representative, the proceeding be- 
comes truly an adversary proceeding between the two unions 

each desiring to have the electorate established assure suc- 
cess in the final balloting. 

In these circumstances, it is incumbent upon the Board 
to adopt and adhere to a procedure which will pikewiten to all 
interested parties a fair and full determination of all claims. 
Experience has shown that the only effective means of so doing 
is to provide a hearing in which all parties may be heard and 
have the opportunity to see and meet evidence probative of the 
issues determinative of the crucial question, which organization 


is entitled to represent the affected employees. 


may ae 


The procedure followed by the Board falls fatally 


short of these standards. Nominally, a hearing was afforded 


to EAL Chapter. But, apart from the fact this hearing did not 


concern the most critical issue in this dispute, the unfair 

labor practices, the hearing was totally inappropriate for the 
purposes to be served and suffered from due process defects. 

EAL Chapter was effectively prevented from developing a full 
record, from presenting probative evidence, from meeting adverse 
evidence submittea@ by others and relied upon by the Board, and 
from otherwise protecting its rights as the incumbent representa- 
tive. 

The case law on what an appropriate investigation 
shoula@ consist of is clear: when the question of representa- 
tion is at issue, an interested party with evidence probative 
of this question must be granted the opportunity to present 
this evidence. ‘The Supreme Court in N.L.R.B. v. Indiana & 
Michigan Electric Co., 318 U.S. 9, 28 (1943), held that: 

“The Act accords a great degree of finality 

to the Board's findings of fact, and this 

Court has been insistent that the admonition 

of the Act be strictly observed. But courts 

which are required upon a limited review to 

lend their enforcement powers to the Board's 

orders are granted some discretion to see that 

the hearings out of which the conclusive find- 

ings emanate do not shut off a party's right to 

produce evidence or conduct cross-examination 

material to the issue. The statute demands 


respect for the judgment of the Board as to what 
the evidence proves. But the court is given 
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discretion to see that before a party's rights 
are finally foreclosed his case has been fairly 
heard. Findings cannot be said to have been 
fairly reached unless material evidence which 
might impeach, as well as that which will sup- 
port, its findings, is heard and weighed.” 


In N.L.R.B. v. Sidran Sportswear, 181 F. 2d 671, 673 (5th Cir. 
1950), the Court held that the failure of the Labor Board to 
grant a hearing to the employer on the issue of the eligibility 
of certain employees to vote was unlawful. The Court stated: 


“The report was admittedly based upon an un- 
disclosed ex parte investigation, and no hear- 
ing was ever held to support it. Responégent 
had no opportunity to be heard, to examine and 
cross-examine witnesses, or to produce any 
evidence in his own behalf which might have 
tended to impeach or contradict the facts found 
by the Regional Director as to the status of 
these challenged employees. Manifestly, the 
Board's action in considering such report was 
not within its discretionary power, but under 
the circumstances arbitrarily deprived respon- 
dent of a fair trial." 


In N.L.R.B. v. Poinsett Lumber and Manufacturing Co., 221 F.2d 
121, 122-123 (4th Cir. 1955), the Court held: 


"Tf the Board had granted a hearing in accord- 
ance with this rule, the evidence taken thereon 
woulda have been made a part of the record in the 
representation proceeding and would have been 
before the Board in the unfair labor practice 
hearing and before this court on the review of 
the Board's action taken with respect thereto. 

29 U.S.C.A. g 159 (a). The Board, however, aid 
not grant a hearing to the company but acted upon 
an investigation made by its Regional Director 

at which the company was given no opportunity to 
present the evidence upon which it relied in sup- 
port of the substantial questions which it had 
raised as to the validity of the election by the 
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exceptions which it had filed thereto. The 
Board Getermined that the questions were not 
substantial on the basis of the report filed by 
the Regional Director without affording the 
company an opportunity to be heard and without 
having before it the evidence upon which the 
Regional Director had based his report. Under 
such circumstances, we think that the company 
was entitled to present its evidence at the 
unfair labor practice hearing before the Trial 
Examiner and that the order should be set aside 
an@ the cause remanded to the Board in order 
that the evidence may be taken and considered 
by the Board in passing upon the validity of 
the election.” 


See also N.L.R.B. v. Joclin Manufacturing Co., 314 F. 2d 627 
(2ma Cir. 1963); N.L.R.B. v. Trancoa Chemical Corp., 303 F. 2d 
456 (lst Cir. 1962); N.L.R-B. v- Lord Baltimore Press, 300 F. 2a 
671 (4th Cir. 1962). 

This Court is also firmly committed to these prin- 


ciples as essential to “basic fairness“ and due process. In 


Wheeler v. N.L.R.B., 114 App. D. C. 255, 314 F. 2d 260, 262-263 


(2963), in an action involving a denial by the Labor Board of 
the primary right of cross-examination, the Court held: 


“At the hearing before the Trial Examiner, 
the General Counsel and the charging parties 
were allowed to adduce considerable evidence 
relating to the period of bargaining before 
Pebruary 28 .... 


x « 


“There are numerous .. . instances in the 
record where the Trial Examiner prevented 
the employer from developing ‘background’ 
evidence on cross-examination after it had 
been received on direct examination on be- 


half of the employees. 
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“If these events and conversations /relating 
to bargaining ‘background'/ were ‘necessary’ 

to show ‘motivation’ or ‘to present an under- 
standable picture’ or to aid the Trial Examiner 
to ‘evaluate what happened,* to use his own 
words, basic fairness required that both liti- 
gants have equal opportunity to present their 
respective versions. 


“The refusal to allow the employer to cross- 

examine on the subject /of bargaining history/ 

and to present his version of that subject led 

to a record weighted unfairly against one 

party. This constituted a denial of due process 

which can be remedied only by a remand to sup- 

plement the record and as supplemented it must 

be reexamined by the Board.” 
When the Labor Board refused to comply with this opinion, this 
Court was compelled to issue mandamus. Northern Virginia Sun 
Publishing Co. v. N.L.R.B., 55 L.R.R.M. 2684 (1964). 

The due process objections to the hearing afforded 
EAL Chapter are equally apparent. The Board imposed upon EAL 
Chapter the burden of proving the replacements were “temporary” 
employees only and not entitled to vote, even though all evidence 
probative of this issue, personnel records, agreements with 
ALPA, bid assignments, is peculiarly within the knowledge and 
possession of Eastern and ALPA. This was error. “The ordinary 
rule, based on considerations of fairness, does not place the 


burden upon a litigant of establishing facts peculiarly within 


the knowledge of his adversary.“ Campbell v. United States, 


365 U. S. 85, 96 (1961). See also Fleming v. Harrison, 161 F.2d 


789 (8th Cir. 1947). 

fo compound this, when Eastern refused to produce 
either the information or knowledgeable witnesses, the Board 
declined to compel Eastern to produce that information or wit- 
nesses. This too was error, ana the District Court erred in 
not remedying this mistake. The Board may no longer excuse 
its failure to act with the claim that it is without subpena 
power and cannot compel the production of evidence or witnesses. 
The United States Court of Appeals for the Pifth Circuit in 


United States v. Feaster, 330 F. 2a 671 (5th Cir. 1964), has 


held that the Mediation Board has the power, indeed it can 


hardly perform its statutory responsibilities under Section 2, 
Ninth, of the Act without it, to compel an intransigent employer 
to produce books and records. The Court might well have stated 
that its decision was compelled not only by Section 2, Ninth, 

of the Act, but also by due process. Por access to compulsory 
process is inherent in due process. Davis, Administrative Law 
Treatise, Section 8.15. 

The District Court should have required either that 
the Board see to it that the information and witnesses requested 
were made available to EAL Chapter or, if not, that the applica- 
tion of ALPA be denied and dismissed by the Board. Cf. Kawaguchi 


v. Acheson, 184 F. 2a 310 (9th Cir. 1950). It is not a question 


of penalizing ALPA. Rather it is simply that the Board cannot 


on this abbreviated record or on the basis of a hearing as 
-defective as this one. 

The procedures adopted by the Board were defective 
for yet another reason. The Board, in an apparent effort to 
augment a record made incomplete by Eastern's refusal to pro- 
duce the requested information and witnesses, conducted an ex 


parte investigation, the results of which the Board admits it 


relied upon in making its Findings Upon Investigation. But 


surely, in an adversary proceeding where eligibility to vote 

is at issue, due process is violated where eligibility 

is based on secret evidence secretly considered, without afford- 
ing an opportunity to refute the evidence so obtained. “The 
right to vote is one of the most important and power ful privi- 
leges which our democratic form of government has to offer.... 
The Board could not deprive a person of the right to register 

_ to vote on the basis of secret evidence without affording notice 
and an opportunity for hearing." United States v. Atkins, 323 
F.2d 733, 743 (Sth Cir. 1963). 

The Supreme Court has held that the receipt of evi- 
dence, without affording the affected party an opportunity to 
know of it and to meet it, is inconsistent with fair procedures. 
In Greene v. McElroy, 360 U. S. 474, 496 (1959), tke Supreme 


Court said: 


“certain principles have remained relatively 
immutable in our jurisprudence. One of these 
is that where governmental action seriously 
injures an individual, and the reasonableness 
of the action depends on fact findings, the 
evidence used to prove the Government's case 
must be disclosed to the individual so that 
he has an opportunity to show that it is un- 
true. While this is important in the case of 
@ocumentary evidence, it is even more impor- 
tant where the evidence consists of the testi- 
mony of individuals whose memory might be 
faulty or who, in fact, might be perjurers or 
persons motivated by malice, vindictiveness, 
intolerance, prejudice, or jealousy. We have 
formalized these protections in the require- 
ments of confrontation and cross-examination. . 
They have ancient roots.” 


To similar effect is the language of the Supreme Court in 


Carter v. Kubler, 320 U. S. 243, 274 (1943), that a hearing: 
"necessarily guarantees that it shall be a 
fair and full hearing. The basic elements 
of such a hearing include the right of each 
party to be apprized of all the evidence upon 
which a factual adjudication rests, plus the 
right to examine, explain or rebut all such 
evidence. Tested by that standard, the personal 
investigation by the conciliation commissioner 
cannot be justified. It was apparently made 
without petitioner's knowledge or consent and 
no opportunity was accorded petitioner to 
examine or rebut the evidence obtained in the 
course of such investigation. The use of this 


——— 


evidence was therefore inconsistent with the 


right toa fair and full hearing.” 


See also Brown-Pacific-Mazon_ Co- V+ Toner, 255 F. 2a 611, 617 
(7th Cir. 1958) (the ‘reception of evidence out of the presence 
of plaintiffs and without notice to them or their attorneys, 


if proved, deprived plaintiffs of a fair hearing, in violation 


of Due Process under the fifth amendment . - 2") 
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Due process impels that EAL Chapter have been 


afforded an opportunity to present fully its evidence to the 
Mediation Board on the representation question at issue, par- 
ticularly on which employees are eligible to week. This was 
not done. In the hearing which was afforded, the Board unfair- 
ly imposed upon EAL Chapter the burden of proving facts pecu- 
‘liarly within the possession and knowledge of adverse parties, 
at the same time that the Board refused to compel these varties 
to produce relevant information after they had refused to 
voluntarily submit the material. These errors of omission were 
not corrected, in fact they were compounded, by the Board's ex 
parte investigation and reliance upon the results of such 
investigation. The District Court erred by not enjoining the 
election based upon an investigation and hearing so fraught 


with due process infirmities. 
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III. THE DISTRICT COURT ERRED BY FAILING TO DIRECT THE 
MEDIATION BOARD TO APPOINT A NEUTRAL REFEREE TO 


RESOLVE THE DEADLOCK ON THES SYSTEM BOARD OF ADJUSTMENT. 


BAL Chapter and Bastern are, as commanded by 
Section 204 of the Act, 45 U.S.C.A. Sec. 184, parties to 
an agreement establishing a System Board of Adjustment with 


jarisdiction to settle certain disputes between the parties. 


Cf. I.A.M. v. Central Airlines,372 U.S. 682 (1963). That ; 


agreement provides, in the event of a deadlock between the 
representatives of both parties, that a request that the 
Mediation Board appoint a referee shall be made. The EAL 
Chapter representatives on the Board made such a request. 
However, since January, 1963, the Mediation Board has 
declined, for reasons made known first on argument before 
the District Court, to name a referee. 

The District Court held the Board did not have 
to appoint a referee because the Board had no authority 
to interpret a contract to determine whether, since only 
the EAL Chapter members of the System Board had made the 
request, and not members representing both EAL Chapter 
and Eastern, a referee could be named. This was error. 
The Board has ample authority under Section 5, Second, 


of the Act, to interpret a contract, and has done so many 
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times in appointing referees upon request in other ‘situations. 
Furthermore, to rely upon the fact that only EAL Chapter 
members made the request is, under the circumstances here, 
somewhat unrealistic and allows Eastern to continue to 
frustrate the grievance process by the simple expedient of 
refusing to join in the request, something the courts have 
not tolerated. 

Had the Board had any doubts respecting its 
authority to interpret the contract to determine whether 
it should name a referee upon the request of only one 
party to the agreement after the parties had deadlocked, 
those doubts could, of course, have been brought to EAL 


Chapter's attention long before this suit was filed. EAL 


Chapter could then have reminded the Mediation Board that 


under Section 5, Second, of the Act, 45 U.S.C.A. 155, 

Second, the Board quite obviously has that authority to 
interpret contracts. Section 5, Second, provides in pertinent 
part that in any case in which a controversy arises over the 
meaning or application of an agreement, “either party... may 
apply to the Mediation Board for an intesietetiodss. ad the/ 


Board shall...give its interpretation within thirty days. - 
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Needless to say, had the Board followed the commands of 


this section, this dispute would have been settled long ago. 


Equally obvious is the fact that the Board well 


appreciates the breadth of its authority and fully under- 
stands that it is its public responsibility to honor re- 
quests like the instant one and name a referee. In its 
latest annual report, Twenty-Ninth Annual Report (N.M.B. 
1963), the Board has stated: 


“Gradually, over the years, as more and more 
crafts or classes of airline employees have 
established collective-bargaining relation- 
ships, the employees and carriers have agreed 
upon grievance-handling procedures with final 
jurisdiction resting with a system board of 
adjustment. Such agreements usually provide 
for designation of neutral referees to break 
deadlocks. Where the parties are unable to 
agree upon a neutral to serve as referee, 

the National Mediation Board is frequently 
called upon to name such neutrals. Such 
referees serve without cost to the Govern- 
ment and although the Board is not requir- 
ed to make such appointments under the law, 
it Goes so upon request in the interest of 
promoting stable labor relations on the 
airlines.“ Report at 58. 


Reference to pages 76-77 of that same Report 
reveals that in some fifty separate instances the Mediation 
Board has appointed referees for airline system boards of 
adjustment in order “to promote stable labor relations.” 

In the circumstances of this case, it was some- 
what unrealistic for the Mediation Board and then the 


District Court to base the failure to appoint a referee 
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on the fact that only EAL Chapter members on the System 


Board had made the request. Eastern had refused through- 


out to handle the grievances. First Eastern refused to 


even consider the grievances filed by the strikers com- 
plaining of their discharge. Then, when a separate 
grievance was filed protesting Eastern'’s refusal to process 
the discharge grievances, this grievance was also ignored 
by Eastern. So, to expect Eastern to join with the EAL 
Chapter members of the System Board in requesting the 
Mediation Board to name a referee, is to expect Eastern 
to do an about-face and suddenly agree to live up to its 
contractual obligation to process the grievances. Eastern 
had completely blocked consideration of the grievances 

at each step of the grievance procedure. It is not now 
ready to unblock that consideration. Yet, the District 
Court's holding would appear to be based upon such an 
assumption. 

One party to a grievance contract may not 
“unilaterally evade the arbitration provisions of the 
agreement by the simple expedient of refusing" to join 
with the other party in submitting a case to binding 
arbitration. In Independent Soap Workers v. Proctor 


& Gamble Manufacturing Co., 314 F.2d 38 (9th Cir.), cert. 
Genied, 374 U.S. 807 (1963), the contract between the 


union and the company provided: 


“fhe Company and the Union will stipulate 

the grievance jointly in writing and the 

Boaré will act only on the stipulation..." 
Yet, in the face of such language requiring a “joint” sub- 
mission to the grievance board, the Ninth Circuit held 
that only the union's application to the board was needed 
to begin the arbitral process which the company had bound 
itself to abide by. Otherwise, of course, the procedures 
worked out by the parties to effect a final and binding 
settlement of the grievance would be completely Poa 

The same rationale underlies the decision in 
Aexico Airlines v. ALPA, 331 F.2d 433 (5th Cir. 1964). 
In that case, a case strikingly similar to the instant 
one, the airline had refused to process a grievance sub- 
mitted to it by ALPA, and had thereby blocked resort to 
the System Board of Adjustment provided for by the con- 
tract, on the ground that the contract had terminated. 
The District Court, on ALPA’s complaint for specific 


enforcement of the agreement, granted the relief requested 


7. The language would appear to be an even larger hurdle 
for the union than the language of the instant con- 
tract. In the instant case, the language of the con- 
tract, affidavit of Mr. BE. C. Thompson, paragraph 10, 
p. 9, makes reference to what “either party may" do 
in order 'to initiate the arbitral process. Surely, 
in the face of such language, the Board cannot main- 
tain that both parties must make application to it 
for the appointment of a neutral. 
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by ALPA. On appeal, while the Court of Appeals viewed 
somewhat differently the jurisdiction of the District 
Court to decide the merits of the grievance, the Court 
of Appeals affirmed the general proposition that an en- 
ployer may not unilaterally evade the arbitration process 
by simply ignoring it. The matter is amenable to judicial 
relief. The Court held: 


“We conclude that the jurisdiction of the 
court was considerably more limited than 
that which it exercised. To the extent 
that the trial court could find on the 
record before it that the appellant had 
failed to make available the grievance | 
machinery in order to permit a reference 
to a System Board of Adjustment, and to 
the extent that the court could find that 
ALPA had not either acquiesced in or 
abandoned any rights which it may have 
had under the contract, if not terminated, 
it would be within the competence of the 
trial court to have required Aaxico to 
assure the availability of grievance 
procedures and a System Board of Adjust- 
ment.... 
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“We think it clear that if the proof shows 

that Aaxico made impossible the carrying 

out by the appellees of the grievance pro- 

cedures to the System Board of Adjustment, 

the trial court had jurisdiction to order 

Aaxico to carry out its obligations under 

the contract to make arbitration and decision 

of these matters effective. Virginia Ry. 

Co. v. System Federation No. 40, 300 U.S. 

515, 57 S.Ct. 592, 91 L.Ed. 789." 331 F.2d at 436, 437. 


The other objections to the appointment of the 


referee raised below, objections which the District Court 
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quite properly disregarded, require but brief mention. 
These objections, which run the gamut from “the contract 
is no longer in effect" to “BAL Chapter did not properly 
follow the several predicate steps in the grievance pro- 
cess," are addressed to the wrong forum. in Jonn Wiley 
& Sons v. Livingston, 376 U.S. 543 (1964), the 


Supreme Court held such objections may be properly address- 


_e@ only to the arbitrator, and that such objections may 


not be raised in the courts to abort the arbitral process. 
The Supreme Court stated: 


"We ‘think that labor disputes of the kind 
involved here cannot be broken down so 
easily into their ‘substantive’ and 'pro- 
cedural' aspects. Questions concerning 
the ‘procedural prerequisites to arbitration 
Go not arise in a vacuum; they develop in 
the context of an actual dispute about the 
rights of the parties to the contract or 
those covered by it. 
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“It would be a curious rule which required 
that intertwined issues of ‘substance’ and 
*procedure’ growing out of a single dispute 
and raising the same questions on the same 
facts had to be carved up between two dif- 
ferent forums, one deciding after the other. 
Neither logic nor considerations of policy 
compel such a result. 
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“Once it is determined, as we have, that the 
parties are obligated to submit the subject 
matter of a dispute to arbitration, ‘pro- 
cedural’ questions which grow out of the 
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dispute and bear on its final disposition 
should be left to the arbitrator.... 
Reservation of ‘procedural’ issues for the 
courts would thus not only create the 
difficult task of separating related issues, 
but would also produce frequent a ars 
of effort." 376 U.S. at 556-58. 

To the same effect is the decision in Aaxico, supra, 

wherein the Court stated, with respect to the issue of 

whether the contract had been terminated, that: “it 

could be decided only by interpreting the agreement it- 
self and Ltherefore/ must be submitted to the grievance 
procedures with final decision to be made by the System 

Board of Adjustment." 331 F.2d at 437. Accordingly, 

these other objections should be directed to the neutral 


referee. 


EAL Chapter cannot believe the Mediation Board 


may consciously apply one standard to it and another in 
the fifty other instances referred to, in total diinesaca 
of the Act's objectives and its own function. This is 
‘especially so when the nature of the dispute to be resolved 
is recalled: whether Eastern properly discharged the 
striking flight engineers and refused reinstatement to 
them. This dispute formed the core of the issue before 
the Board of the eligibility of the replacements and 


strikers to vote. The System Board of Adjustment is one 


ests 
route by which the issue of the job rights of the strikers 
could have been determined before the election was direct- 
ed. Until it was determined, no final judgment on 
eligibility was possible. The District Court erred in 
not recognizing this fact, and by failing to direct 


the Board to appoint a referee to determine this issue. 


Conclusion 


Por the reasons given herein, the District Court 


erred in denying Appellant's motion for a preliminary in- 
junction and for the appointment of 2 referee. The judg- 


ment and order of the Court below should be reversed. 


Respectfully submitted, 


I. 3. Gromfine 


William B. Peer 
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COURTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of Eastern Air Lines, Inc. (Eastern) the questions 
presented are: 

1. Is the Netional Mediation Board (the Board) required, in in- 
vestigating a representation dispute under Section 2, Ninth of the Railway 


Tabor Act (the Act), to grant a hearing with respect to charges of "unfair 


labor practices” brought by Flight Bngineers' International Association, 
RAL Chapter (FSIA) against Sastern where the Board (a) has examined the 
complete records of court and agency proceedings in which FEIA's charges 
have been rejected, and (b) has investigated those charges to the extent 
not ruled on in the other proceedings, and FSIA has offered no new specific 
charges or evidence? 

2. Was FEIA denied “due process” (2) because of the Board's ina- 
bility to compel production, at a hearing which the Board held, of records 
which FEIA requested only at the time of the hearing (but not at the pre- 
hearing conference hela two weeks earlier) and (b) because of the Board's 
subsequent examination of such recorés at Eastern'’s offices in accordance 
with its usual investigetive procedures as authorized in the Act? 

3. Did the lower court err in refusing, on motion for prelimi- 
nary injunction, to order the Board to appoint a referee to decide a 
"grievance dispute” betweer. FEIA and Eestern where (a) the contractual pro- 
vision invoked by FEIA authorized such appointment only when requested by 
the Adjustment Board, (b) only one member of the Adjustment Board made the 
request, {c) any action by the Mediation Board would require interpretation 
of an alleged contract between FEIA and Eastern, and (4) Eastern was not a 
named party to, or permitted to intervene in, the action brought by FEIA to 
compel such interpretation and appointment? 
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The Board's Investigation In This Case Fully Complies With 
the Standards Established By Court Decisions ..........- pees 


FEIA Has Not Been Denied Due Process 


There Is No Merit In FSIA's Demand For Appointment Of a | 
"Referee" To Decide the So-Called “Grievances” ....-..-- sees 


Considerations of Equity and Irreparable Injury Require 
Denial Of the Motion For Preliminary Injunction 
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UNITED STATBS COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,640 


FLIGHT ENGINEERS’ INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, 


Appellant, 
-against- 
NATIONAL MEDIATION BOARD, ET AL. , 
Appellees. 


COUNTERSTATEMENT OF THE CASE 


This appeal of Flight Engineers’ International Association, EAL 
Chapter (FSIA) is from an order of the United States District Court denying 
FEIA's motion for (1) a preliminary injunction to prevent the National 
Me@iation Board (the Board) from conducting sn election anong the flight 
engineer employees of Eastern Air Lines, Inc. (Eastern) and from certifying 
Air Line Pilots Association, International (ALPA) as the representative of 
such employees for purposes of the Railway lebor Act (the Act) and (2) a 
A@irection to the Board to appoint a referee to settle an alleged “grievance 


dispute” between Eastern and FEIA. 


In view of the egregious misstatements in FSIA's *Statenent of 


«le 


the Case", this Counterstatement is necessary to present the factual back- 
ground of the case. 

FSIA asserts (its Brief p. 2) that “Since June, 1962, BAL Chapter 
and 500 flight engineers represented by it have been engaged in a strike 
against Eastern in protest against certain unfair labor practices . . ." 
The fact is thet the strike was called over the "crew complement issue" 
(concerning qualifications, training and job rights of flight engineers and 
Pilots on jet aircreft) which caused an illegal strike by flight engineers 
on seven major air lines in February 1961 and which led to the creation by 
President Kennedy of the so-called Feinsinger Commission and various 
emergency board and arbitration panels in 1962 and 1962 in an effort to 
solve the dispute and restore labor peace to the airline industry. FEIA's 
refusal to accept the settlement proposals of the Feinsinger Commission, 
the applicable Emergency Board and other presidentiel panels and mediators 
(inclu@ing the Secretary of labor, the Under Secretary of labor and the 
Netional Mediation Board) was the cause of the strike on June 23, 1962 -- a 
strike which President Kennedy described as "the height of irresponsibility” 
on the pert of the union. 


FEIA's first ellegations of “unfair labor practices” (all rela- 


ting to Zastern's actions on ani after July 17, 1962) were conteined in an 


action brought by FETA against Eastern in the Southern District of New York 
on July 24, 1962, in which Judge Feinberg denied (on August 10, 1962) ea 
metion for preliminary injunction, concluding thet the strikers represented 
by FEIA had not showm thet “Eastern's actions have violated their legal 
rights, or that they have a reasonable probability of success in 


final hearing on these points.” Flight neers' tional Associa- 
tion-EAL Chapter v. Eastern Air Lines, 208 F. Supp. 182 (S.D.N.¥. 1962), 


-2- 


aff'd per curiam, 307 F. 24 510 (24 Cir. 1962), cert. dented, 372 U. S. 985 
(1963). Judge Feinberg's opinion contains an excellent summary of the back- 
ground of this case -- a summary which Judge levet adopted in the later 
action brought by FEIA (Plight Engineers' International Associ ation- EAL 
Chapter v. Eastern Air Iines and Air line Pilots Association, k5 C.C.3. 
Labor Cases 27,467 (S.D.N.Y. 1962), aff'd on other grounds, 311 F. 2a 745 
(2a Cir. 1963), cert. denied, 373 U. S. 92h (1963)), saying: “Heither of 
the parties to that case who are parties here dery the accuracy of the facts 
as found there.” This Court is respectfully referred to Judge Feizbers's 
opinion for an accurate statement of the causes and background ot tie 


strike and the nature of the alleged "unfair labor practices”. 


As summarized by Judge Feinberg, the so-called “unfair labor 


practices" were as follows: 


"Te union argues (1) Eastern has placed into effect changes in 
terms and conditions of emplaynent without having first served a 
notice of intended change as required by Section 6 and Section 2, 
Seventh of the Act; (2) Eastern has bergcined directly with 
flight engineers in violation of Section 2, Fourth and ‘Section 2, 
Ninth of the Act; and (3) Sastern has executed agreements with 
individual flight engineers with the intended and ultimate effect 
of coercing them and otherwise interfering with the selection of 
their bargaining representative in violation of Section 2, Third 
and Section 2, Fourth of the Act.” 


Judge Feinberg found as to the first issue: 


“On the record before me, it is clear that the primary cause of 
this labor dispute and the current strike wes the crew coamplenent 
problem ond its related issues. aAlthovgh there my have been a 
technical deficiency in the manner in which these issues were 
injected into the dispute, such technicalities cannot mask the 
fact that these issues have been a subject of negotiation since 
February 1961, and as to them, the processes of the Act have been 
exhausted. " 


As to the second and third issues, Judge Feinberg stated: 
"Accordingly, I conclude that Bastern, under the circumstances in 


which it found itself, could hire and train copilots to replace 
the strikers. Eastern's letters informing the strikers of its 


-3- 


intentions did! not exceed the boundaries of lawful 'self-help.' 
I find that on the evidence before me Eastern has not bargained 
@irectly with individwal flight engineers, nor has it executed 
agreements with them with the intended and ultimate effect of 
coercing them and otherwise interfering with the selection of 
their bargaining representatives.” 


Judge Feinberg's decision was affimed by the Court of Appeals 


{on August 30, 1962) on the merits, "for the reasons set forth in Judge 


Feinberg's thorough and well reasoned opinion” (307 F. 24 510) and the 
Supreme Court denied certiorari. 

The second action, filed by FEIA in the Southern District of New 
York on August 31, 1962 contained furtzer allegations of “unfair lebor 
practices” which were disposed of by Judge Levet as follows: 


"From the record before me, I find that Eastern has at all 
times bargeined in good faith with FEIA and has not conditioned 
its bargaining on a merger of FSIA with ALPA. 


“The allegetion of a conspiracy between the defendants is 
also without merit. During the last five years ALPA has struck 
or threatened to strike Eastern four times over the crew comple- 
ment issue. These strikes or threctened strikes occurred on 
October 4, 1958, Janvary 1, 1959, Janmary 1960 and June 1960. 
Eastern obtained injunctive relief on taree of these occasions. 
The threatened strikes of Octooer 4, 1958 and January 1959 resul- 
ted from Eastern's refusal to accede to /IPA's demands which 
Eestern knew to be offensive to FSIA. Plainly, this history is 
inconsistent with plaintiff's allegations of conspiracy. 


"Tous narrowed, the issue beccmes whether the agreements of 
July 20, August 3 and August 6, 1962 support the charge of con- 
spiracy. These agreements prescribe the procedures under wnich 
pilots are to receive training in flight engineer functions and 
the protection they are to receive es pilots while training end 
serving as flight engineers. These agreements are consistent and 
necessary to the courses of self-nelp which Judge Feinberg found 
lawful. Flight Engineer's Assn. v. Eastern Air Lines. Inc., 
supra at p. 33. I find no violation of plaintiff's rights in the 
execution of these agreements. 


"Besed on the record before me on this motion for a prelimi- 
nary injunction, I find that the plaintiff has failed to show by 
clear and convincing facts that Eastern has violated its legal 
rights or that it has a reasonable probability of success in the 
final hearing in this case. Accordingly, the motion for a preli- 
minary injunction is denied.” 
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Judge Levet's decision was affirmed by the Court of Appeals (on 
January 4, 1963) on the ground that the basic issue was a representation 
dispute between the two labor unions involved and therefore was subject to 
the Mediation Board's exclusive jurisdiction. The Supreme Court denied 


certiorari. 


On September 10, 1962 (after losing before both District Judges 


and one panel of the Court of Appeals and after appealing from Judge levet's 
decision) FEIA filed a camplaint before the Civil Aeronautics Board (CAB) 
containing many of the same charges against Eastern which were contained in 
the two District Court cases. The CAB subsequently dismissed the: camplaint. 
This Court in affirming that CAB action, analyzed the overlapping nature or 
the charges as follows (Flight Encineers' International Association, BAL 


Chapter v. Civil Aeronautics Board, App. D. C. > F. ad 
(April 23, 1964): 


"Similarly, as to the first four allegations, the Board's 
second reason for dismissing the complaint, i.e., substantially 
the same issues have been determined adversely to the union by 
two district court judges on motions for interlocutory injunc- 
tions, supports its action; for the facts and issues covered by 
the first four allegations are indeed substantially the same as 
those involved in the two court decisions. In both cases the 
court found that the union had no reasonable probability of 
success in a final hearing. 


"The last two allegations, however, do not relate to a pos- 
sible breach of Bastern's duty to bexygain with FEIA. ‘they relate 
instead to the alleged right of individucl engineers to reinstatenent 
(Sth allegation) and to Eastern's duty under the Railway Labor 
Act to process or submit to a system board of adjustment alleged 
employee grievances (6th allegation). The issues involved in 
those two allegations were not passed upon in the actions in the 
Southern District of New York. 


"We recognize that the fifth allegation relates not only to 
the alleged right of individual engineers to reinstatement but 
also to the question of which union should be recognized as the 
bargaining agent for the Fastern flight engineers; for to the 
extent that FEIA members have been unlawfully denied reinstatement 
its claim to represent a majority of the flight engineers is 
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weakened. However, to the extent that the replacement issue 
relates te the issue of representation it can and properly should 
be determined by the National Mediation Board in deciding which 
employees are entitled to vote in a representation election." 


This Court stated further with respect to the replacement issue (which is 


at the heart of both the’ "fifth allegation” and the "sixth allegation") 


that: 


"The legality of these replacements has not been finally detemi- 
ned, but bas been in pert decided adversely to FEIA ty Judge 
Feinberg in denving its motion for an interlocutory injunction.” 


The “replacenent issue” wes also dealt with by Judge levet who 
follows: 


"All engineers who returned to work on the basis of the offer 
were Te-eaplcyed. ALL vacancies sted following the 
return of such flignt e: engineers have been 

pilets who Have oid for or ac Sesieienta.a& pilot-<nnincers, 
or flight engineers. By August 24, 1 all flight engineers who 
had not zevuroet “ work had deen pemanently replaced. 


* * * * * * 


"Besed on the record before me, I find, for the same regsons 


as @ia Judge Feinberg, that as between the plaintiff and and Eastern 
the procedmres. ¢ of the 2 Act for the Sectiament, t of this diepute bad 


On October 4, 1963 (over 15 months after the strike started, and 


nine months after the Court of Appeals for the Second Circuit held that the 


basic issue was one for the Mediation Board) AIPA filed the representation 


epplication with the Board which is the immediate subject of this case (see 


Affidavit of Eugene C. Thompson, p. 1). FELA urged the Board to defer pro- 


cessing the epplication because of (a) the pendency of the litigation in 


federal courts in New York referred to above, as to which preliminary in- 


junctions had been denied at the trial court level, on appeal and on peti- 


tion for certiorari, (b) the pendency of FEIA's appeal from the CAB's dis- 
missal of its complaint, and (c) a proceeding brought by FEIA against ALPA 
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wefore the AFL-CIO charging violation of the “no raiding” provisions of 
the AFL-CIO Constitution (Thampson Affidavit, p- 2). Because of the AFL- 
CIO proceeding, the Board did not actively process the representation 
application until after the middle of December 1963 (Thampson Affidavit, 
p- 3). | 

In opposing the defement requested by FHIA, Zastern transzitted 
to the Board the complete records in the two law suits in federal courts in 


New York-and the printed recond on appeal fron the CAB's dismissal of FETA’s 


complaint (Thompson Affidavit, p. 2; Affidavit of W. Glen Herlan, pp. 5-6). 


By letter of January 13, 1964 FEIA repeated its recuest for 
deferment of the representation proceedings and, in the alternative, re- 
quested the Board to hold hearings with respect to five charges against 


Rastern set forth in the letter. The charges were the same as those in the 


litigation described above except that FSIA elaborated on its change of an 


Bastern-ALPA conspiracy by alleging thet Eestern ted the ALPA re = 
sentation application, By letter of January 3}, 196%, the Board denied 


FEIA's requests, stating in part: 


"With respect to your second request, it has been the Board's 
consistent position, since its crestion under the 1934 amendments 
to the Reilway labor Act, that this Board has no legal authority 
to investigate and pass upon charges of carrier interference, 
assistance, influence, and coercion in connection with the repre- 
sentation of carrier employees. The Board's powers in such matters 
are limited to insuring that during the time of taking a secret 
ballot or in exercising other methods of ascertaining the choice 
of representatives, the employees shall be free from interference, 
influence or coercion by the carrier. It is unnecessary to point 
out that the Railway Labor Act prescribes a procedure for the 
protection of employees in their choice of representatives, 


through the application of Section 2, Tenth, of the Act. 


“The entire Board has personally reviewed your letters and 
all of the material submitted by your organization, the applicant, 


and the carrier, as well as the resume of the cases cited in your 
letter of Jan 1 which involve this Board's t actions. 


As the result of this s and review, and after ha ven 
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carefo) consideration to all the facts and circumstances before 
3%, the Boare has reached the conclusion that both of your re- ” 


Sts. 2S indicated above, mst be and are hereby denied. 
Vasterncorine addea)® 


Se Eee 
*¥FSIA's Brief (up. 3 and 21) avoids quoting any of the underscored 
and FEIA's argument throughout (e.g., pp. 4, 7, 8, 21 
and 30) is presented as if the Board had arbitrarily refused to 
investigete the FSIA charges, without even looking into the facts, 
on the ground thet the Board lacked power under any circumstances 
to explore such matters. 
&t a prehearing conference held at FEIA's request (Thompson 
Agtidevit, p. 5) on February 22, 1964, the Board again steted that the 
members of the Beard had “read everything we could get our hands on with 


respect to this disprte” and, after thorough investigation of “what was 


done and vhat wes not done" in connection with the strike, had concluded 
that it wes not an “unféir labor practice strike” and that the strikers 


therefore were “econcmic strikers” (Harlen Affidavit, p. 5)- 
Tre Board held a hearing on February 26-28, 1964 at which FEIA. 
was given the opportunity to present any end ali evidence which it might 


have to show that the strikers had not been permanently replaced or that 
: et Ee 


their replacements were merely "temporary", and after the three-day hearing 
FEIA, ALPA and Zestern were allowed to file briefs (Thampson Affidavit, 
p- 5)- 

Although Eastern on foxr separate occasions stated its under- 
standing that "if FEIA ned any evidence of activities of Eastern which 
could constitute presently effective ‘interference, influence or coercion 
by the carrier’ in connection with the representation proceeding, the Board 


would consider such eviiience ” PRIA made no proffer of any such evidence 


either at the prehearing conference, at the hearing or et any other time or ——- 


plece (Harlan Affidavit, pp. 46). 
Seen sceemnnanailanhet Ee L Slead LE 


<— 


At the hearing FEIA demanded that Eestern produce witnesses and a 
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large volume of records, none of which hed been requested at the prehearing 


conference. When Eastern declined, the Board undertook to have its media- 


tor investigate such records as it deemed appropriate. The mediator con- 


ducted that investigation. 

On April 14, 1964 the Board issued its "Findings Upon Investiga- 
tion” (Thompson Affidavit, Exhibit 31; Gronfine Affidavit, Exhibit 2) 
stating in part as follows: | 


"Subsequent to the filing of this petition, the Boerd recei- 
ved several commmications from the Eastern Air Iénes Chapter of 
the Flight Engineers' International Association (hereinafter re- 
ferred to es FEIA-EAL) contending in part that an election should 
not de held pending the outcome of subsisting litigation and/or _ 
the Board should conduct an investigation and hearing to detexr- 
mine whether the Carrier's activities, vis-a-vis striking flight 
seat occupants, were of such 4 


"On January 31, 1964, after the Board hed received and re- 
viewed the results of a field investigation, and after the Board 
had also examined fully the records of pleadings, affidavits, 
decisions, and other documents relating *o the two Court cases 
and the Civil Aeronautics Board proceedings to which FEIA refer- 
red in its communications, the Board ruled that both requests of 
the FEIA, set forth in the paragreph—above, were denied. The 
Board also ruled, in-the same letter, that a hearing on the 
question of eligibility to vote would be held. 


* * * ® * * 


"Me issue of the craft or class of emplayees concerned 
herein has not been raised by any par%y to this preceeding. ‘the 
question of the ability of the Board to determine majority repre- 
sentation at this time has also been determined, and this affima- 
tive decision communicated to the parties on January 32, 1964. 
Nothing disclosed subsequent thereto in the record and the inves- 
tigation conducted in connection with this proceeding requires 
that we alter the decision." 


The fact that the Board thoroughly examined the court and CAB 
records supplied to it by Bastern is further attested ty the Thompson 
Affidavit (p. 2), and the basis of the Board's denial of FSIA's request for 


a hearing is further emphasized by the following statement in the Affidavit 


-> 


of Francis A. O'Neill, Jr. (p. 3): 


"3. The Board has no jurisdiction to consider charges of 
the kind alleged by FEIA, except to the extent that they are rela- 
tea to whether the emplayees can make a choice of representatives 
free from interference, influence or coercion by the carrier. 
However, it concluded upon the basis of its investigation and 
review as indicated above that insofar as FEIA's charges bear 
upon the Boerd's investigation of the representation dispute at 
Bastern, they were so lacking in merit as not to warrant a 
special hearing and that no interference with the employees’ 
choice of representatives could be shown. This was the intention 
of the Board expressed in its letter of Jamuary 31, 1964, and 
summarized in its opinion of April 14, 1964." 


On April 23, 196% this Court affirmed the CAB's dismissal of 
FEIA's complaint. FSIA immediately brought to the Board's attention the 
Court's lengrage, quoted above (pp. 5-6), with respect to the “replacement 
issue” (Thampson Affidavit, p. 6). The Board concluded that its Findings 
Upon Investigation had complied with the intent of the Court's ruling since 
(Thampson Affidavit, p. 7): 


"In those Findings the Board found efter full and complete consi- 
deration of ¢1l information before it thet the individuals pre- 
sently employed by EAL as Flight Ergineers are eligible to vote 
in this election and all contentions that such employees have 
only 2 temporary interest in the craft or class were overruled by 
this ruling; further that the replacements of the striking Flight 
Engineers are employees of ZAL for the purposes of the Railway 
labor Act in the processing of this election and for that reason 
that they are eligible to vote in such election. The Board 
further found that all strikers who were formerly employed by EAL 
as Flight Engineers witha certain specific exceptions are also 
eligible to vote in this election.” 


The besis of the Board's conclusion was further elaborated in the 
O'Neill Affidavit (pp. 4-5) as follows: 
"Phe Board concluded that its investigation and determina- 


tions respecting FSIA's request of January 13, 1964, were substan- 
tially in accord with the ruling of the Court of Appeals. 


* * * * * * 


"In its findings upon investigation in Case No. R-3641 
issued April 14, 1964, the Board had considered the matters and 
contentions regarding replacements and hed determined the issue 
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in its ruling on eligibility to vote. It held that both the 
strikers (except those who had joined other bargaining mits 
under the Act), and the employees of Eastern currently in active 
service as flight engineers should be permitted to vote. This 


ruling necessarily determined thet the FETs sirike against 

Eastern Air Idnes an ec ie strike ond that Eestern Air 

lines had the right under the Railway labor Act to replace the 

r employees.” 

As noted above, FEIA's motion in the court below sought an order 
directing the Board to appoint a referee to resolve a "grievance dispute” 
between Eastern and FEIA. The background of that FEIA request is briefly 
as follows: 

When Eastern notified the strikers on August 25, 1962 that they 
had been permanently replaced, FEIA and same of the strikers filed so- 
called "grievances", which Eastern rejected primarily on the ground that 
the permanent replacement of strikers was not a proper subject for’ a 
"grievance" since such replacement was Eastern's lewful response to the 
strike -- a matter over which the Adjustment Board had no jurisdiction and 
which was then being litigated by FSIA in the courts (Harlan Affidavit, 

Pp. 2-3 and Exhibit A thereto). As noted above, two District Court Judges 
in New York had upheld Eastern's right to replace the strikers permanently. 
Eastern also concluded that the "grievances" had not been properly submitted 
even if their subject matter had been proper (Harlan Affidavit, p. 3). 

FEIA made no further attempt to process the "replacement grievances" in 
accordance with the time schedule and steps required by the contractual 
provisions invoked by FEIA (Harlan Affidavit, pp. 3-4). Instead, FEIA 
filed a new and separate purported "grievance" protesting Sastern's refusal 
to process the “replacement grievances" (idid.). 

When Eastern refused to process the "grievance" and the Adjust- 
ment Board was unable to act on it, one of FEIA's two members on the Adjust- 


ment Board wrote to the Mediation Board requesting appointment of a neutral, 
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invoking contrectual langusge which authorized such a request only when 
made by the entire Adjustment Board. Hastern opposed the request (Harlan 
Affidavit, Bhibit A). The Board made no appointment because (Thompson 
Affidavit, pp. 9-10): 


“It will de cdserved that the rule states "In the event the 
Beard of ustment is umable to agree upon the fifth member 
within ten (20) days after receipt of such notice, it shall re- 
quest the National Mediation Board to name a referee.’ No provi- 
sion is made for a request for a neutral by ‘either party' to the 
Gispute. ‘The National Mediation Board has no authority under the 
Railwey Lebor Act to interpret the provisions of agreements 
between carriers and their employees under the circumstances 
existing in this comtroversy."* 

*FEIA's Brief in this Court (p. 9) misstctes the provision when 
it says: ". . . the agreement provides that either party may re- 
quest the National Mediation Board to name a referee to act as 
the fifth an@ neutral member of the System Board of Adjustment." 
Pursuant to its Findings Upon Investigation of April 14, 1964, 


the Board preceeded with plans for a representation election. On April 27, 


196% the Board issued notice of the election and the rules to govern the 


election. Ballots were mailed to all eligtble voters on April 29, 196% and 
were scheduled to be courted on May 26, 196% (‘Thampson Affidavit, p. 8). 

FEIA's camplaint was filed in the District Court on May 1, 1964. 
Judge Walsh denied the motion for preliminary injunction on May 20, 1964, 
holding (1) that the Board had fully caplied with its statutory duty to 
investigate all mtters -- including the "unfeir Jebor practice” charges -- 
and was not required to hold a hearing more extersive than that which was 
held; and (2) that the Board wes justified in refusing to appoint a referee 
with respect to the “grievance dispute”. 

The District Court denied Eastern's motion for leave to intervene. 
Eastern's appeal from that denial (No. 18,643 in this Court) has been conso- 
lidated with this appeal by FEIA from deniel of its motion for preliminary 


injunction. 


On May 22, 1964, Judge Walsh granted an injunction egainst cout- 
ing the ballots in the election until May 29, 1964 in order that FEIA might 
seek a stay in this Court. On May 28, 1964, this Court dented a stay. The 
ballots were counted on June 2, 1964 and the Board issued its certification 


on June 4, 1964, finding that 654 votes were cast for AIPA and 505 for FZIA, 


and certifying as follows: 
"CERTIFICATION 


"Therefore, the National Mediation Board certifies that the 
Air Line Pilots Association, International, has been duly designa- 
ted and authorized to represent, for tne purposes of the Railway 


labor Act, the craft or class of Flight Engineers, e=xployees of 
Eastern Air lines, Inc. 


“By order of the NATIONAL MEDIATION BOARD.” 
FEIA's appeal has been expedited pursuant to this Court's order 
of June 27, 196%. 
STATUTE INVOLVED 


Railway Iebor Act, Section 2, Ninth (45 U.S.C. 152, Hinth; kk Stat. 
ST7T, as amended by 48 Stat. 1166): 


"Ninth. If any dispute shall avise anong a carrier's 
employees as to who are the representatives of such employees 
designated and authorized in accordance with the requirements of 
this Act, it shall be the duty of the Mediation Board, upon re- 
quest of either party to the dispute, to investigate such dispute 
and to certify to both parties, in writing, within thirty days 
after the receipt of the invocetion of its services, the name or 
names of the individuals or organizations that have been designa- 
ted and authorized to represent the employees involved in the 
dispute, and certify the same to the carrier. Upon receipt of 
such certification the carrier shall treat with the representa- 
tives so certified as the representatives of the craft or class 
for the purposes of this Act. In such an investigation, the 
Mediation Board shall be authorized to take a secret ballot of 
the emplayees involved, or to utilize any other eppropriete method 
of ascertaining the names of their duly designated and authorized 
representatives in such manner as shall insure the choice of re- 
presentctives by the employees without interference, influence, 
or coercion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board shall desig- 
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nate who may participate in the election and establish the rues 
to govern the election, or may appoint a committee of three 
neutral persons who after hearing shall within ten days designate 
the employees who may participate in the election. The Board 
shall have access to and have power to make copies of the books 
and records of the carriers to obtain and utilize such informa- 
tion as may be deemed necessary by it to carry out the purposes 
and provisions of this paragraph." 


SUMMARY OF ARGUMENT 


{1) Judicial authority over the Board's performance of its stetu- 
toxy duty to investigate representation disputes is extremely limited. The 
Board is not required to hold a hearing. Its duty to investigate is limi- 
ted to making such investigation es the nature of the case demands. WES 
Chapter, Flight Engineers' International Association v. National Mediation 
Board, 114 App. D. C. 209, 314% 2a 23 (1962); and Ruby v. American Air- 
lines, Inc., 323 F. 24 248 (2a Cir. 1963), cert. denied, 376 U. S. 913 (196+). 
This may be accamplished by examination of court records pertinent to the 
issues end by informal investigative procedures. Ibid. While the Board 
may properly be restrained fram proceeding with a representation election 
where relevant issues which have been thoroughly litigated await imminent 
decision by the court (Air line Pilots Association v. National Mediation 
Boari, Civ. No. 1544-63, 48 C.C.H. Lebor Cases 18,488-18,h92 (D. D. C. 
1963)), no such delay in performance of the Board’s statutory duty to inves- 
tigate and certify promptly can be justified where, as here, the courts 
have already, and repeatedly, rejected FEIA's contentions, and any further 
judicial decision is in the distant future. 


(2) The Board's investigation in this case was fully adequate, 


as the District Court clearly and correctly held. The Board carefully 

examined the court records in the cases where FEIA's "unfair labor practice" 

charges against Eastern were repeatedly and fimly rejected by the courts, 
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and concluded that those charges were so lacking in merit as not to sustify 


the hearing which FEIA requested thereon. The Board granted a hearing and 
made a decision on the only issues not previously litigated fully, cee 
ding that the replacements of the strikers were permanent employees entitled 
to vote in the election. Despite repeated invitations, FEIA made ss proffer 
of evidence to support any of its charges of "unfair labor practices”, and 
the Board properly decided the issues on the information available to it. 

(3) FEIA was not denied “due process". ‘The Board's investigation 
met all the standards established by the courts in the WES Chapter and Ruby 
cases, supra. Records in Eastern's possession were volumterily made aveila- 
ble to the Board and the Board properly considered such materiels a& Sec- 
tion 2, Ninth of the Act authorizes and directs the Board to do. FEIA and 
ALPA, as the opposing parties, were given equal trectment, and the Board's 
investigation was conducted properly and in accordance with the Board's 
usual procedures. 

(4) The District Court properly refused to order the Board to 
appoint a referee to decide the so-called "grievance dispute” between 
Eastern and FEIA. The strikers were permitted to vote under the Board's 
Rule 6, and therefore a referse's settlement of their claim to reingtatenent 
would not affect the outcome of the election, particularly since their re- 
placements would also be allowed to vote in any event. ‘the “grievances” are 
without merit since the Adjustment Board has no jurisdiction over either 
FEIA's strike or Eastern's response to it in the form of permanent replace- 
ment of the strikers. In any event, the "grievances" were not processed 
properly under the provisions invoked by FEIA. The Board could not be re=- 
quired to appoint a referee since the procedural provisions invoked by FEIA 
called for such appointment only at the request of the Adjustment Board, and 
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not at the request of a single Adjustment Board member. The Board has no 


power to interpret alleged agreements of the type here involved. Moreover, 
the Court could not properly require such interpretation (or make the inter~ 


pretation itself) in an action brought solely against the Board. 


(5) Al considerations of equity and irreparable injury require 
denial of the requested preliminary injunction. Congress specifically re- 
quired the Board to act promptly to settle representation disputes in order 
to prevent interruptions to cammerce which might otherwise ensue, contrary 
to the public interest. Eastern's operations and the morale and efficiency 
cf its employees would be threatened by comtinued delay in settlement of 
this dispute. Tres the pudlic interest, and the interests of Eastern and 
its 18,000 employees, require denial by the Court of injunctive frustration 


of the Board's statutory functions. 


ARGUMENT 


It should be emphasized at the outset that ALPA's representation 
application was filed with the Board on October 4, 1964 -- more than 15 
months after the FEIA strike begen. Because of various demands and 
maneuvers of FEIA, as noted above, the Board's investigation took eignt 
months instead of the 30 days specified in the Act. Despite the fect that 
the Board investigated all matters very thorovgnly over the eight-month 
period -- examining extensive court and agency records and holding a three- 
day hearing in addition to its usual informal investigative procedures -- 
FEIA now seeks to delay the performance of the Board's statutory a even 
further: (a) By requiring deferment until such time es FEIA may, complete 
lengthy litigation now pending in the federal court in New York -- litiga- 
tion which has been pending epproximately two years and is iikely to re- 
quire many months and even years to conclude; or (b) by requiring the Board 
itself to hold extensive formal hearings (contrary to its longstand- 
ing practice and contrary to all judicial precedents, as demonstrated 
below) with respect to matters which the Board already has investigated 


with greatest thoroughness. As will be demonstrated in this Brief, the Act 


and the judicial interpretations of the Act will not tolerate FEIA's propo- 


sed frustration of the Board's functions. 

As particularly pertinent to the issues in this case, the follow- 
ing provisions of Section 2, Ninth of the Act should be emphasized: 

(1) ". .. it shall de the duty of the Mediation Board Sines tO 
investigate . . . and to certify . . . within thirty days . . ae 

(2) "s . . the carrier shall treat with the representatives so 


certified..." 


(3) “. . . the Board shal? designate who may participate in the 
election and establish the rules to govern the election . . .” 


(&) “The Board sha?) have access to and have power to make 


Sopies of the books and records of the carriers to obtain and utilize sucn 


infomation as may be deened necessary by it to carry out the purposes and 


provisions of this paragrarh.” 

The extraordinary nature of the further delays here sought by 
FRIA may best be seen in the light of the following conclusion of the Court 
of Appeals for the Second Circuit in v. American Airlines Inc., 303 F. 
2a 248 (2a Cir. 1963), cert. dented, 376 U. S. 913 (1964), where the Court 
held that court proceedings -- either defore or ater certification of a 
representative by the Board — were inappropriate to prevent the solution 
cf representation predlens: 


public interest 
Cisputed questions of re- 


months which weve here required 

decision by an effective 

tions such as these, and others 

Switchmen's and M.K.T. 

that, as to the Railway Lebor Act, 

that Congress intended to gO no 

Processes of adjudication and 14 express provi- 
sions of the Act indicate.! S. at 333; see also 320 U. S. 
at 302. ‘There was to rg out of the controversy into 
other tribunals of law.’ 320 U. S. at 305. Contrast Leedan v. 
Kyne, 358 U. S. 18k, (1958)." 


ON 


I. 
JUDICIAL AUTHORITY OVER REPRESEMTATION 
INVESTIGATIONS BY THE BOARD IS EXTREMELY 
LIMITED. 
The Act gives the courts no express power to enjoin or otherwise 
interfere with performance of the Board's statutory investigating and certi- 
ficating functions under Section 2, Minth. To the contrary, the Suprene 


Court has held in strongest terms that there is no such power. In 


Switchmen's Union v. Hational Mediation Beard, 320 U. S. 297 (1943) the 


Court held thet a certification by the Board is not subject to judicial 
review in any manner, stating: 


"In that connection the history of Section 2, h is 
highly relevant. It was introduced into the Act in 1934 as a 
device to strengthen and make more effective the processes of 
collective bargaining. Virginien Ry. Co. v. System Federation 
No. 40, supra, pp. 543-549. It was eined not only at company 
unions which had long plagued labor relations (id., pp. 545-547) 
but also at numerous jurisdictional disputes between unions. 
Commissioner Eastman, draftsman of the 193% amendments, expleined 
the bill at the Congressional hearings. He stated that whether 
one organization or another was the proper represenvetive of 2 
particular group of employees was ‘one of the most controversial 
questions in connection with lebor organization matters.’ Hear- 
ings, Committee on Interstate & Foreign Commerce, House'of Repre- 
sentatives, on H. R. 7650, 73d Cong., 2a Sess., p. 40. He stated 
that it was very important 'to provide a neutral tribunal which 
can make the decision and get the matter settled.' Jd., p. 41. 
But the problem was deemed to be so "highly controversial’ that 
it was thought that the prestige of the Mediation Board;might be 
adversely affected by the rulings which it would have to make in 
these jurisdictional disputes. Id., p. 40. And see Hearings, 
Committee on Interstate Commerce, U. S. Senate, on S. 3266, 734 
Cong., 2a Sess., pp. 134-135. Accordingly Section 2, Ninth was 
drafted so es to give to the Mediation Board the power to ‘appoint 
a committee of three neutral persons who after hearing shall 
within ten days designate the employees who may praticipate fsic/ 
in the election.' That was added so that the Board's ‘own useful- 
ness of settling disputes that might arise thereafter might not 
be impaired.' S. Rep. No. 1065, 73d Cong., 2d Sess., p. 3. 

Where Congress took such great pains to protect the Mediation 
Board in its handling of an explosive problem, we cannot help but 
believe that if Congress had desired to implicate the federal 
judiciary and to place on the federal courts the burden of having 
the finel say on any aspect of the problem, it would have 

its desire plain. 
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“Me fact that the certificate of the Mediation Board is 
conclusive is of course no ground for judicial review. Great 
Northern Ry. Co. v. United States, 277 U. S. 172, 182. Congress 
has long delegated to executive officers or executive agencies the 
@atermination of complicated questions of fact and of law. And 
where no judicial review was provided by Congress this Court has 
often refused to furnish one even where questions of law might be 
involved. See Iovisiana v. McAdoo, 234 U. S. 627, 633; United 
States v. George S. Bush & Co., 310 U. S. 371; Work v. Rives, 267 
U. S. 1f5; United States v. Babcock, supre. We need not deter- 
mine the full reach of that rule. See Bates & Guild Co. v. Payne, 
19h U. S. 106; Houston v. St. Louis Independent Packing Co., 247 
BU. S. &79. But its application here is most appropriate by 
reason of the pettern of this Act.” 


In a cempanicn case to the Switchnen's Union case, General 


Comittee v. Missouri-K.-2. RB. R., 320 U. S. 323 (1943), tne Court held 


that courts have no jerisdiction to decide inter-union jurisdictional 
disputes, since such matters are either confided to the exclusive jurisdic- 
tion of the Board or are not subject to the jurisdiction of any tribunal -- 
a@ministrative or jrdiciel. The Court said: 


"It seems to us plain that when Congress came to the question 
of these jurisdictional disputes, it chose not to leave taeir 
solution to the courts. As we heve already pointed out, Congress 
left the present problexs far beck in the pemumbra of those few 
principles which it codified. Moreover, it selected different 
machinery for their solution. Congress did not leave the problem 
o? inter-union disputes untouched. It is clear fram the legisla- 
tive history of Section 2, Ninth that it was designed not only to 
help free the unions from the influence, coercion end control of 
the carriers but also to resolve e wide range of jurisdictional 
a@isputes between unions or between groups of employees. H. Rep. 
Eo. 1944, supra, p- 2; S. Rep. Ho. 1065, 73a Cong-, 2d Sess., 

p- 3. However wide may be the range of jurisdictional disputes 
embraced within Section 2, Winth, Congress did not select the 
courts to resolve them. To the contrary, it feshioned en adminis- 
trative remedy and left that group of disputes to the National 
Mediation Boerd. If the present dispute falls within Section 2, 
Ninth, the administrative remedy is exclusive. If a narrower 
view of Section 2, Ninth is tazen, it is aifficult to believe 
that Congress saved same jurisdictional cisputes for the Media- 
tion Board and sent the parties into the federal courts to 
resolve the others. Rether the conclusion is irresistible that 
Congress carved out of the field of conciliation, mediation and 
arbitration only the select list of problems which it was ready 
to place in the adjudicatory channel. ALL else it left to those 
voluntary processes whose use Congress hed long encouraged to 
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protect these arteries of interstate caomerce from industrial 
strife. The concept of mediation is the antithesis of justicia- 
bility." 


Ph En net 


See also General Committee v. Southern Pacific Co., 320 U. S. 338 (2943). 
Since the decisions of the Supreme Court cited and quoted above, 

the courts have further explained the extremely limited area in which the 

courts may act with respect to the Board's functions under Section 2, Hinth. 


The decisions in the Ruby case, and in WES Chapter, Flight Engineers' Inter~ 
national Association v. Netional Me@ietion Board, 114 App. D. C. 229, 314 


F. 24 234 (1962) give a fair summary of the limits of judicial intervention. 


In the WES Chapter case, the Board wes cecnfronted with charges 
which, for the most part, were similar to those here advanced ty PRIA. The 
Board conducted an investigation, and held a hearing as to part of the 
issues -- just as it did in this case. FEIA in that case was prevented 
from conducting a camplete "fishing expedition" (just as in this case) 
because of the Board's lack of subpoena power end the consequent insbility 
of FEIA to force production of all of the witnesses and records it wished. 
The Board concluded that the charges of “unfair labor practices" had not 
been sustained, and it proceeded with the election and certification. The 
Court of Appeals affirmed the Board's action, stating ss follows: 

"Viewed against this background the two questions raised by 
appellant do not enable the courts to assume jurisdiction. As to 
eligibility, it is clear the Board made a determination that the 
excluded engincers were not eligible uncer Rue 6 to vote in the 
certifying election. The Board has not refused to act on the one 


hand, nor has it exceeded the express commands of Congress on the 
other. 


* * * * * 


"Me statute, in Section 2, Winth, requires an ‘investigation’ of 
such disputes; and the Board, it seems to us, did investigate. 

In a different case, where, for example, a stronger showing is 
made initially by the charging party than was made here, the 
Board might be required to make a more independent investigation 
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into a charge of company assistance to an opposing union seeking 
certification. But in discharging its duty to investigate in the 
manner it did in this case we find no official conduct in excess 
of authority and no refusal to bring the processes of the Board 
to bear in a reasonable manner on the dispute. Accordingly we do 
not think the District Court acquired jurisdiction to upset the 
Board's ruling that the Association's charges were without merit. 


"T+ remains only to be said thet in our view the Boerd's 
scope of authority under the statute, and its exercise, preclude 
@ successful challenge that_the Association's constitutional 
rights were violated. + /P ne requirements of due process . « - 
vary with the type of proceeding invoZved.' Hannah v. Lerche, 
363 U. S. 420, Bho (2959). And ‘when govermmental action does 
net partake of an adjudication, as for example, when a general 
fact-finding investigation is being conducted, it is not neces- 
sary that the’ full panoply of judicial procedures be used.’ Id. 
et kkO. Due process of law would not appear to require more in 
the circumstances than wes accorded appellant." 


In the Ruby cese, the Boerd conducted no hearing despite ALPA's 
demands for one. Instead, the Board examined extensive court records and 
other data (just es it aid in this case) and concluded on the basis of 


those records and its ow ex parte investigation that the charges of "unfair 


labor practices” (which included open recogniticn by the carrier of ALPA's 


vival union and execution of a contract with thot rivel despite ALPA's long 
history of representing the carrier's pilots) hed not been proved. The 
Court of Appeals held that such conduct by the Board was proper, stating: 


"Phe Board's ‘duty to investigate is a duty to make such investi- 
gation as tae nature of the case demands. See a 
neers Int’l Ass'n v. Hetional Mediation Board, 314 F. ad 234, 237 
(. C. Cir. 3962), @ decision which weighs heavily against ALPA's 
entire clein. We are not required to decide whether relief for 
failure of the Board to meke a proper investigation could ever be 
granted in an action to which the Board is not a party. For the 
record shows that the Boerd performed its duty. True, no testi- 
mony wes taken, as it was in the WES case, but the Board's manner 
of investigation wes not only as good but better under the cir- 
cumstences. As we are told by an affidavit of its Assistant 
Executive Secretary, it utilized pleadings, exhibits, and por- 
tions of the record already made in this action, which each of 
the three nembers reviewed. In addition it had the important 
benefit of its om intimate knowledge of the negotiations, 
derived from the participation of its representatives therein. 
ALPA has tola us of no additional matericl facts it would have 
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presented if the Board had given it a further opportunity; its 
complaint relates not so much to the adequacy of the informtion 
before the Bourd as to the Board's conclusion that no wrong hed 
been done. We see no more basis for judicial interference with 
that conclusion than with the conclusion in the Gwitchmen's case 
that the New York Central's yardmen should vote on 2 system-wide 
basis. See 320 U. S. at 301, 305. Campere General Committee v- 
Missouri-K.T.R. Co., supra, 320 U. S. at 337; Brotherhood cf 

Rail end Steamship Clerks v. United Tra Service ees 
320 U. S. 715 (1943), reversing per curiam 137 F. ad G17 (D. C. 


Cir. 1943); UNA Chapter, Flight rs Int'l Ass'n v. Retional 
Mediation Board, 25h F. 2d 905 (D. C. Cir. 1961), cert. denied, 
368 U. S. 956 (1962); Air Iine Stewards Ass'n v. National Media- 
tion Board, 294 F. 24 910 (D. C. Cir. 1962), cert. denied, 


369 U. S. 810 (1962); Flight Engineers Int'l Ass'n v. Eastern Air 
lines, supra, 311 F. 2d 745. 


To the same effect, see UNA Chapter, Flight Engineers’ Inter- 
national Association v. National Mediation Board, 111 App. D. C. 122, agk 
F. 24 905 (D. C. Cir. 1961), cert. denied, 365 U. S. 956 (1962) where the 
Court likewise refused to interfere with the Board's functions under Sec- 
tion 2, Ninth, stating (footnote 2): 

"o/ Thus, to the extent its action is within its powers, 

NMB decisions are not subject to 'review' ty injunction suit, 


declaratory judgment action under 28 U. S. C. § 2202 (1958), or 
suit under Section 10 of the Administretive Procedure Act, 60 


STAT. 243 (1946), 5 U. S. C. § 1009 (1958). American Air Export 

& ort Co. v. O'Neill, 95 U. S. App. D. C. 27k, 221 F. 2d Se9 

Tigsh); Kirkland v. Atlantic Coast Line R. Co., 83 U. S. App. 

D. C. 205, 167 F. 2d 529 (2985); United . Serv. 2 SV. 

NMB, 85 U. S. App. D. C. 352, 179 F. od ie Gols} 

In this connection, it should be noted that Section 5 of the 
Administrative Procedure Act (5 U. S. C. 200k) specifically excepts fron 
the requirement of hearing any proceeding involving "(6) the certification 
of employee representatives." 

From these decisions and others, it is clear that the Board is 
not required to hold a hearing at sll -- much less the three-day hearing 
held in this case -- and that the most which the courts could require would 
be that the Board investigate in a manner reasonably calculated, under the 


circumstances of the case, to determine the truth or falsity of any material 
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charges affecting the designation of a representative. See Air Line 
Stevards and Stewerdesses Association v. Hetional Mediation Board, 111 App. 
D. C. 126, ogh FP. 22910 (D. C. Cir. 1961), cert. denied, 369 U. S. 810 
(1962). It may de that the courts have power, as suggested in footnote 12 
of the Supreme Court decision in the M.K.T. case, to compel the Mediation 
Board to exercise the duty imposed upon it under Section 2, Ninth, and to 
comply with any other clear statutory duty of the Board. See Air Line Dis- 
petchers Association v. Fetional Mediation Board, 39 App. D. C. ah, 189 F. 
2a 685 (D. C. Cir. 1952); lee@a: v. Kyne, 358 U. S. 18% (1958); Boire v- 
Greyhouma Corp., 32 U. S. L. Week 422k (U. S. 1964); and compare United Air 
lines v. Netionel Mediction Board, PF. 2d (D. C. Cir. 1964), 49 CCE 
Labor Cases 10,809, and tue decision of the District Court which was adopt- 
ed by the majority of the Court of Appeals (218 F. Supp. 114 (D. D.C. 
1963)). Where the Board acts within its clear statutory euthorization, cs 
it did in this case, and violates no statutory duty, the courts plainly 
are without jurisdiction to interfere. 

FREIA relies on Air Iine Pilots Association v. Hetional Mediation 
Board, Civ. Bo. 1544-63, 48 CCH Lebor Cases 18, 468-18,492 (D. D. C. 1963) 
to support its contention that the court may stay an election while litiga- 
tion concerning “unfair lebor practices” is pending. The distinctions 
between the ALPA case and this one ere obvious. In the ALPA case, the 
courts had not yet ruled on any of the issues which had been fully present- 
ed, but a decision wes expected imminently. Here, the courts have ruled -- 


adversely to FEIA's contentions -- on the busic issues, and the technical 


pendency of the single court case (in which all issues -- CAB as well as 


court actions -- have been consolidated) could hardly be éeemed to portend 


significant rulings which might affect the Board's proceedings. Flight 
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Engineers' International Association, EAL Chapter v. Eastern Air lanes, 208 
F. Supp. 182 (S. D. N. Y. 1962), aff'd per curiam, 307 F. 2d 510 (2a Cir. 
1962), cert. denied, 372 U. S. 945 (1963); Flight Engineers’ International 
Association, EAL Chapter v. Eastern Air lines, Inc. and Air line Pilots 
Association, 45 CCH lebor Cases 27,467 (S. D. BH. Y. 1962), epticeet on 
other grounds, 311 F. 2a Ti5 (2a Cir. 1963), cert. denied, 373 U. S. 92h 
(1963). The decisions of the courts and CAB already handed cown ingicate 
the improbability of ultimate success for FEIA. In any event, the final 
decision by the New York Federal Court is certain to be many months (pro- 
bably years, in view of appeals) hence, and we do not believe thet the 
Courts would stay performance of the Mediation Board's fimctions for such 
an extended time in view of the statutory mandate calling for prompt pex- 
formance of such functions. 

Even more significantly -- as demonstreted in the next portion 
of this Brief -- the Board already has made the investigation which FEIA 
is demanding, and for that reason there is no dasis for judiciel inter 
ference with the Board's processes. 

II. 
THE BOARD'S INVESTIGATION IN THIS CASS FULLY 
COMPLIES WITH THE STANDARDS ESTABLISHED BY 
COURT DECISIONS. 

In this case, the Board did moze than was required by the 
standards set forth in the WES Chapter and Ruby cases. ‘The Board held a 
hearing -- as it did not in the Ruby case. With respect to the claimed 
"unfair labor practices", the Board in this case -- as in the Ruby case <- 
held no hearing because the court records and other records it had examined 


and its own investigation were sufficient basis for concluding that the 


charges were unsupported. It should be emphasized that the charges thus 
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rejected by the Board had previously beer rejected by two District Judges 
in New York, by two panels of the United States Court of Appeals for the 
Second Circuit (on jurisdictional grounds in the second case, but on the 
merits in the first) and by two orders of the Supreme Court denying cextio- 
rari; and in addition by the CAB's dismissal of the FSIA Complaint against 
Eastern. Surely the Board cannot be criticized for reaching the same con- 
clusion, on the same records, as have been reached by the courts and the 
CAB. 

Most of FEIA's Brief in this Court is prediceted on the completely 
spurious assertion (FEIA Brief p. 17) that the lower court "DETERMINED THE 
BOARD EAD FAILED TO DEVESTIGATE THE UNFAIR LABOR PRACTICE CHARGES . . .”. 
Thet FEIA assertion is repeated in various forms throughout its Brief. 
Thus, at pege 18, FEIA says: "The District Court may have been correct in 
determining that a hearing is not required. But, that is little cause for 
it to sanction the Board's feilure to investigete." See also, for example, 
pages 23, 2k, 29 and 36. As a basis for that assertion, FEIA singles out 
an isolated sentence in the District Court's opinion (p. 7) which, out of 
context, says: "In its letter dated January 31, 1964, the Board refused to 
investigate the charges of carrier interference." However, immediately 
before and efter that statement the Court’s opinion discussed the demand of 
FEIA for "an evidentiary nearing with the ful requirements of due process 
of law" and the hearing which the Board did hold on February 26-28, 1964. 


Throughout the opinion, the Court made entirely clear the distinction be- 


tween an “investigation” and a “hearing”, stating (p. 3) that: 


"The primary question before this Court concerns the hearing 
which has been requested on the charges of unfair labor practices, 
and whether the circumstances of this case require the National 
Mediation Board to hold an evidentiary hearing.” 
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The Court noted (p. 8) that the Act does not require "a hearing” but does 
require the Board "to investigate", citing and quoting (rp. 8-10)! the judi- 
cial holdings that hearings are not required and that investigations skould 
be suited to the needs of the particular case. The Court quoted (p. 9) the 
finding of this Court in the WES Chapter case that the Board's investigation 
in that case was adequate, and concluded (p. 10): 


"This Court is of the same opinion in this case, fylly avare 
that a hearing has not been held. There is no @cty on the Board 
to conduct a hearing. Their duty derives from the public 
interest in this vital transportation industry, to investigate 
and certify -- within thirty Gays, whenever possible. The time 
limit alone would preclude a heering in ell but the most extra- 
ordinary situations. 


"This Court is also of the opinion that the Board hes cam- 
plied with the dictum in F.5.I.A. v. C.A.B., supre. In fact, a 
hearing on voter eligibility was held in February, 1964, while 
the case was under consideration by the Court of Appeals. The 
Board issued its findings on April 14, 1964, which contained a 
ruling on the replacement issue as it pertained to voter eligibi- 
lity. 


"However, the Board did not admit evidence on the alleged 
unfair labor practices nor on the specific charge that the re- 
placements should not be allowed to vote because their empiaqyment 
is the result of the carrier's improper discharge of the strikers. 
The Board mainteins thet it is not required to hold a hearing on 
this question. There is nothing in the opinion of April 23, 196%, 
in F.E.I.A. v. C.A.B. which would reqvire it to do otherwise." 


The District Court cited (p. 3) as a predicate for its finding 


the following: 


"Counsel for the Board further argues thet the Board has 
acted within the scope of its authority by investigating the re- 
presentation dispute as required by Section 2, Ninth. The Board 
asserts that their investigation included an extensive review of 
the various charges by the Union, including examination of the 
court proceedings in which those charges were reviewed, plus a 
special hearing on eligibility to vote. The final phase of the 
investigation, according to the Union, is the election now in 
process in which the employees will select the agent of their 
choice to bargain with the carrier." 


In the light of the foregoing statements in the lower court's 


opinion, the FEIA assertion that the Court "determined the Board had failed 
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to investigate the unfair labor practice charges" is completely incompre- 
hensidie. 

FEIA's Brief similarly misstates -- by partial quotation -- the 
Board's position with respect to investigation of the "unfair labor 
practice” charges. As noted above (pp. 7-8), FSIA twice quotes the Board's 
letter of Jamary 31, 1964 ovt of context as if the Board had held that it 
had “no legal authority" under any circumstances “to investigate and pass 
upon charges of carrier interference, assistance, influence, and coercion 
in connection with the representation of carrier employees", even though 
the Ecard said in the very next sentence that it had "powers in such 
matters” to instre “thet during the time of taking a secret ballot or in 
exercising other methods of ascertaining the choice of representatives, the 
employees shall be free from interference, influence or coercion by the 
carrier", and the next paregraph assured FIA that all the materials submit- 
ted by FEIA, ALPA and Festern had been investigated personally and care- 
fully by the entire Board before deciding to hold a hearing limited to 
voter eligibility. 

Having thus missteted the Board's original position, FEIA there- 
after cites each Beard reference to that position as being e reaffirmation 
that the Boerd "could not and would not receive the evidence proffered by 
EAL Chapter to substantiate its charges” (FZIA Brief p. 4) or that it "hed 
no legal authority to investigete the unfair labor practices” (FEIA Brief 


p- 7). It should be noted that there never was any "evidence proffered by 


EAL Chapter to substantiate its charges”. FZIA relied solely on general 


allegations without e scintille of proof or substance. 
The Board's plein meaning -- that it had investigated FEIA's 


charges and hed found them to be without merit -- appears not only from the 
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language of its January 31, 1964 letter considered as a whole but also 2rez 


the following: 

(1) The statenent of the Board at the prehearing conference on 
February 12, 1964 that the members had "read everything we could get our 
hands on with respect to this dispute” and, after thorough investigation of 
"what was done and what was not done” in connection with the strike, had 
concluded that it was not an "unfair labor practice strike” and that the 
strikers therefore were "econcmic strikers” (Harlan Affidavit, p. 5). 

(2) The contemporaneous interpretation by Eestern (commmicated 
to the Board and all parties) of the Board's statenent es meaning that the 
"Board has not refused to investigate FEIA's charges against Ricker; but 
actually has investigated them and found them to be without merit” (Harlan 
Affidavit, pp. 4-5). , 

(3) The Board's Findings Upon Investigation (Thampson Affidavit, 
Echibit 31; Gronfine Affidavit, Exhibit 2) which recited (p. 1) thet the 
Board had "examined fully the records of pleadings, affidavits, tnctatonn., 
and other documents relating to the two Court cases and the Civil fero- 
nautics Board proceedings to which FEIA referred in its commnications” and 
stated (p. 5) that the Board on January 32, 196% had commmicated to the 


parties its "affirmative decision” as to "the ability of the Board 
—_—_—_—_—_—— eee i 


mine ority representation at this time . . .", and "Nothing disclosed 


(4) The Thompson Affidavit which describes (p. 7) the Findings 
Upon Investigation as holding that "the individuals presently employed by 
EAL as Flight Engineers are eligible to vote in this election and all con- 
tentions that such employees have only a temporary interest in the craft or 


~29- 


class were overruled by this ruling; further that the replacements of the 
striking Flight Engineers are employees of BAL for the purposes of the Rail- 
way Iabor Act in the processing of this election end for that reason that 
they are eligible to vote in such electian.” 

(5) The O'Neill Affidavit which states: 

(2) that: (p. 3) the Board “cone2uded upon the basis of its 
investigation and review as indicated above thet insofar as FEIA's charges 
bear upon the Board's investigetion of the representation dispute at 
Eastern, they were so lecking in merit as not to warrant a special hearing 
and that no interference with the employees’ choice of representatives 
could be shom. This wes the intention of the Board expressed in its 
letter of Jamvary 32, 196%, and summarized in its opinion of April 14, 1964." 

(b) that (p. 4) the Board held that “the employees of Eastern 
currently in active service es flight engineers should be permitted to vote. 


This ruling necessarily determined that the FELi's strike against Fastern 


Air lines is an economic strike and that Eastern Air lines had the right 


under the Reilway lebor Act to replace the strikers with other employees." 
From tnese rulings of the Board it is clear taat the Board in 
fact considered carefully all of FZIA's "unfair labor practice” charges as 
set forth in two Court records and the CAB record and concluded that there 
was no basis for deferring the election or holding a further hearing on 
_ such charges. In reaching that conclusion, the Board is in excellent com- 
pany, having made the same evaluation of the FEIA charges as two District 
Judges, two panels of the Court of Appeais, the Supreme Court and the CAB 
had made. 
It is also clear that the charges on which FEIA relied to delay 


the election were, to the extent material here, the same in substance as 
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those rejected by the Courts and the CAB. The analysis by this Court of 


FEIA's charges before the CAB is enlightening. In its April 23, 1964 deci- 
sion affirming the CAB's dismissal of FEIA's campleint against Festern, 
this Court listed the charges as follows (Flight Zozineers' Internation? 
Association-EAL Chapter v. CAB, No. 18,096, slip opinion, p- 2): | 


"(1) making changes in the tems and conditions of employment of 
flight engineers without filing any notice of intesdec 
change as required by the Act; 


"(2) bergeining with individual engineers; 


"(3) negotiating with another union (ALPA) on matters as to which 
Eastern was obliged to bargain only with FEIA; 


"(4) failing to bargain in good feith with FEIA, with the intent 
of eliminating it as the certified bargaining agent! of the 
flight engineers; 


"(5) discriminatorily conditioning the return to work of the 
striking flight engineers upon their relinquisiment. of the 
right to exercise seniority on jet equipment, and discrimi- 
natorily discharging and refusing to employ any striking 
flight engineers even though they kad not yet deen and could 
not legally be replaced by pilots represented by ae 


"(6) refusing to process or submit to a Boerd of Aajustment cer 
tain grievances filed by FSIA and the individual engineers." 


The Court concluded (p. 9): 


"Similarly, as to the first four allegations, the Board’ 8 
second reason for dismissing the complaint, i.e., substantially 
the same issues have been determined adversely - to the union by 
two district court judges on motions for interlocutory injune- 
tions, supports its action; for the facts and issues covered by 
the first four allegations are indeed substantially the same as 
those involved in the two court decisions. In both cases the 
court found that the union had no reasonable probability of 
success in a final hearing." 


The Court indicated that the last two issues had not been decided 
by the Courts in New York, but it stated concerning the fifth issue (p. 8 
of the slip opinion): : 

", . . many of Bastern's flight engineers had been penameciie 

replaced while on strike. The legaiity of these penlecesenrs has 
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not deen finally determined, but has been in part decided adves- 

sely to FSIA by Juige Feinberg in denying its motion for an inter- 

locutery injunction.” 

As noted above (p. 6), Judge Levet also dealt with the "replace- 
ment issue”, finding that "All vacancies . . . have been permanently filled" 
and that Eastern wes legally "free to resort to self-help" in this and 
other respects. 

The “ifth and sixth issues before the CAB -- the handling of the 
alleged “grievances” -- were fully explored at the Mediation Board hearing 
on February 26-25, 196%, were thoroughly briefed by all parties and were in 
any event matters with vhich the Board was folly familtar. 

AGl six of the issues before the CAB were presented by FEIA to 
the Mediation Board, and the Board has considered FEIA's contentions as set 
forth in Court, CAB and Mediation Board records end ruled thereon in deci- 
Ging to proceed with the election. 

It mey be noted that even under the NLRB precedents relied upon 
by FEIA, an election is not deferred pending resolution of "unfeir labor 
practices” unless the “LHS first finds after investigation "that the charge 
has prima fecie merit.” Suprenent Mfg. Co. v. Alpert, 318 F. 24 393 (1st 
Cir. 1963). Here, the prior Court and CAB decisious establish prima facie 
that FEIA's charses have no merit. Even in the Ruby case the Court remark- 
ea (footnote 10): 


"It is, however, by no means clear that the NLRB would have 
found prima facte merit in ALPA's complaint.” 


That coment is especially applicable here. 
FEIA stresses (its Brief p. 26) its claim that "Eastern instige- 


ted the filing of ALPA's application” as a charge which hed not previously 


been made or litigated end which therefore should have been investigated by 
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the Board at a hearing. Certainly in the absence of any specific proct or 
offer of proof, the Board could not be expected to hold a hearing with res- 
pect to such e general and obviously frivolous allegation. The Boerd was 
femtliar vith AIPA as a strong, independent union, not subject to damina- 
tion by any carrier. The Board also had firsthand knowledge of the filing 
of ALPA's application (Thompson Affidavit, p. 1). The Board was oats of 
the history of Eastern's past relations with ALPA (including strikes and 
threats of strikes) which, as Judge Llevet found (see quotation above, p. 4), 
"ts inconsistent with plaintiff's ellegatious of conspiracy.” The Board 
knew that the Court of Appeals for the Second Circuit had held (ox Jamary 4, 
1963 -- nine months before ALPA's application was filed) thet the @ispute 
was within the exclusive jurisdiction of the Mediation Board (311 F. 2a 
745), as had the CAB in dismissing FEIA's complaint against Eastern. af 
anyone except ALPA "instigated" its application, it must have been either 


the Court of Appeals or the CAB. Clearly, in the lignt of all these facts 


and other information available to the Board, the Board could not be expec- 


ted to hold a hearing on FSIA's absurd charge. 

Sperry Gyroscope Corp., 136 NLRB 294 (1962), cited by FAIA as its 
only authority with respect to canpany-instigated representation applications, 
is not remotely similar to the FEIA claim in this case. There, Sansaenent 
was found to have organized a "Decertificction Committee” among its 
employees for the sole purpose of seeking cecertification of the any 
ALPA has been in existence for more than 25 years and has represented 
Eastern pilots for nearly that long. FSIA could not suggest that’ Eastern 
either "created" ALPA or brought it into this dispute, since AIPA hes been 
a party to the basic dispute for many years and has threatened strikes 


against Eastern becouse of the dispute. FEIA's claim is plainly unfounded. 
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FSIA also asserts (its Brief p. 37) that the following issues 
were not fully litigated in the Court actions: 

“. . . the "replacement issue', the issue whether on August 25, 

1962, Eastern mlawfully discharged all of the striking flight 

engineers, thereafter unlawfully refused to reinstate these 

workers upon their unconditional offer to return to work, and um- 
lawfully instituted a superseniority plan to protect the job 
clains of the replacements filling the jobs of the striking 

Plight engineers.” 

Phe "replacement issue", es noted ebove, has been litigated in 
both federal court actions to the extent of a holdirg by both District 
Judges that Eastern had the legal right to replace the strikers permanently. 

It was litigeted before the Board (in the February 26-28, 1964 
hearing) to the further extent of the conclusion by the Board, as noted 
above, that the replacements were permanent. Since the strikers are now 
fully and finally adjudicated to have been permanently and lawfully repla- 
ced, the so-called “issues” of "unlewful discharge", "refusal to reinstate" 
and "supersentority” are likewise adjudicated or moot insofar as the 
Strikers could possibly be affected. 

It seems cleer that the Board's investigetion of FEIA's charges 
was fully adequate under the circumstances, particularly in view of the 
fact that FEIA never proffered evidence, cr even allegations, of further 
conduct or of activities which might suggest that the Court, CAB or other 
records which the Board had examined were irccmplete. The failure of FEIA 
to make such a proffer is highly significant, since FEIA was repeatedly 
invited to do so. Ina letter of February 5, 1964, counsel for Eastern 
stated its construction of the Board's letter of Jamary 31, 1964 to be 
that "4¢ FEIA has any evidence of any activity or conduct of Eastern (other 
than thet set forth extensively in the affidavits and other documents which 


the National @iediation Board hes already seen) viiich FETA believes is 


An 


4, 


aad 


nes 


resently effective as ‘interference, infiuence, or coercion, exexvcised by 

the carrier' in violation of Section 2 of the Railway lebor Act and speci- 
fically Section 2, Ninth, FEIA should come forward with such Sydence: and 
the Board will consider such evidence at the heering which the Board is 
going to hold early this month." The same interpretation and Szvitation 
were set forth in further letters of Eastern's counsel dated February 8, 
1964 and February 24, 1964, and copies of eli three letters were sent to 
counsel for FEIA and ALPA. A further statement was made by Faster to the 
same effect at the hearing before the Board on February 26, 196% (tr. 29- 
30). See Harlan Affidavit, pp. 4-5. 

Notwithstending these repeated suggestions that FEIA proffer any 
information it might have, FSIA presented nothing in the way of evidence, 
testimony or even offer of proof at the Board's hearing or otherwise. tr 
FEIA had anything to offer it surely would have produced it under ack ae 
cumstances. Since FEIA offered nothing, the Board was folly gostitiea in 
concluding (Findings p. 5) that it was able "to determine majority repre- 
sentation at this time" and that "nothing disclosed . . . in the Pesee and 
the investigation conducted in connection with this proceeding requires 
that we alter the decision.” 3 

The affidavit and other documents Siled by FSIA in the District 
Court likewise disclose no specific materials which FEIA would have pre= 


sented to the Board if it had been given added opportunity for hearing. 


Thus, FEIA is in a position similar to that of ALPA in the Ruby 


case where the Court of Appeals coamented: 


"ATPA has told us of no additional material facts it would 
have presented if the Board had given it a further opportunity." 


It may be noted that at the three-day hearing before the Board on 
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February 26-28, 196% FSIA presented no witmesses and it produced no evi- 
dence except certain correspondence to which it was a party; and FSIA 
stated repeatedly that all the evidence which it needed was within the 
excimsive possession of Eastern or ALPA. 

Under all these circumstances, it seems clear that FEIA would 
have haa nothing to offer at a hearing on its charges against Eastern, and 
that in the absence of an offer of proof from FSIA the Board was fully justi- 
fied in proceeding with the election on the basis of the camplete investi- 
getion which it had made. The Board made "such investigation as the nature 
of the case demands.” Ruby case and WES Chapter case, supra. 

Tz. 
FEIA HAS NOT BEEN DENIED DUE PROCESS 

FETA's Giscussion of "dme process” relies on authorities deeling 
with statutes requiring a hearing. Since, as demonstrated above, the Rail- 
way Labor Act does not require a hearing in proceedings under Section 2, 
Minth, and Section 5 of the Administrative Procedure Act expressly excepts 
"certification of employee representatives” fram all notice and hearing 
requirements, the authorities quoted at lengta by FEIA are obviously not in 
point. This should dispose of FEIA's “due process” argument. FEIA was 
given at least as much “due process” as the campleinants in the WES Chapter 
case and the Ruby case, supra, where the courts neld the Board's investiga- 
tions to have been adequate. 

FEIA particularly complains (its Brief pp. 43-48) because the 
Board did not “campel” Eastern to furnish to FEIA evidence desired by FEIA, 
but conducted “an ex parte investigation” of such matters. As noted above 


(pp. &9), FEIA had requested none of such materials at the prehearing con- 


ference held two weeks before the hearing. The Board, takes the position 


3 
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that it lacks subpoena power and apparently this Court and the Supreme 
Court agree. See the WES Chapter case, supra, and particularly footnote 6 
thereof which quotes the Supreme Court decision in the Switchmen's Union 


case, supra. United States v. Feaster, 330 F. 2d 671 (Fifth Circuit 1964), 


cited by FEIA (its Brief p. 45), holds only that the Board may obtain a 
court order requiring the carrier to give the Board "access to . . . books 
and records" as provided by Section 2, Hinth. Nothing in that decision 
suggests that the Board has subpoena power. Eastern voluntarily geve the 
Board full access to its records, and there wes therefore no need to obtain 
@ court order as in the Feaster case. Pelh ctwccera ts cumiain aaeriy 
because Eastern did give the Board access to the records and the Board 
examined them. See page 46 of the FEIA Brief where FEIA objects because 
the Board's findings were "based on secret evidence secretly - considered, 
without affording an opportunity to refute the evidence so obtained.” 
FEIA's objection is wholly without merit. As shown above, courts nave 
repeatedly held that no hearing is required under Section 2, Rinth. This 
means that in the normal situation the Board's findings are "pased on 
secret evidence secretly - considered”. 

The fact that this is an "adversary proceeding” (FEIA Brief, 
p- 46) does not alter the situation. Section 2, Minth inherently conten- 
plates adversary proceedings, as a "dispute" involving representation is 
necessary in order to invoke the Board's services. 

FEIA's reliance on Wheeler v. National Lebor Relations Board, ns 
App. D. C. 255, 314 F. 2a 260 (1963), 49 C.C.H. Labor Cases 18,807 (App. 
D. C. No. 18,307, 1964) is misplaced. That case involved an unfair labor 
practice complaint against the employer. The statute required a hearing. 
The union was given the opportunity to produce "background" evidence, but 
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the company wes denied the right to produce rebuttal "background" evidence. 
This Court held thet it was unfair to pemmit one of two adverse parties to 
present evidence which the other was not permitted to rebut. 

Here, the “adverse parties” are ALPA and FEIA. They were treated 
exactly the same, as Eastern refused to produce evidence requested by both, 
and the Board investigated Eastern's records concerning all such matters in 
the same manner. Eastern furnished the Board only such records as the 
Board requested. 

In order to invoke the principles of the Wheeler case, FEIA would 
be forced in effect to say that the Board is an "adverse party". FEIA has 
not made such a charge, and of course this Court would presume in any event 


thet the Board is wibiased and would perform its statutory duty. Neisloss 


v. Bush, 110 App. D. C. 396, 293 F. 2a 873 (1961); Netional Lewyers' Guild 


v. Bromell, 96 App. D. C. 252, 205 F. 24 552 (1955), cert. denied, 351 


U. S. 927 (1956). 


FEIA's cleim that it was denied "due process” plainly is without 


Iv. 


THERE IS NO MERTT IN FZIA'S DEMAND FOR APPOINIMENT OF 
A "REFEREE" TO DECIDE THE SO-CALLED "GRIEVANCES" 


FEIA complains that the Board has not taken action deemed by FEIA 
necessary or appropriate to resolve "grievances" and thus determine the 
claimed right of strikers to be reinstated as employees. FEIA vigorously 
contended before the Board, and contends now, that the pendency of the 
“grievances” gives the strikers employee status under the Board's Rule 6 
(29 C.P.C. 1206.6) which provides: 


"Dismissed employees whose requests for reinstatement on 
account of wrongful dismissal are pending before proper authori- 
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ties, which includes the National Railroad Adjustment Beard or 
other appropriate adjustment board, are eligible to participate 
in elections among the craft or class of employees in which they 
are employed at time of dismissal. This does not include disris- 
sed employees whose guilt has been determined, and who are seek- 
ing reinstatement on a leniency besis.” 
FEIA obviously is not imminently harmed by the Beard's refusal to’ appoint a 
neutral with respect to those "grievances", since the most favorable possi- 
ble result for FEIA would be a ruling that the strikers would be entitled 
to reinstatement, and that would presumably give the strikers the: rignt to 
vote -- a right which the Board has given them under its decision to allow 
both strikers and replacements to vote. 


Also, a ruling that the strikers were entitled to reinstatement 


would not disqualify the replacements under the Board's rvling that both 


groups may vote. It may also be noted that if the strikers were reinstated 
and if, as a result, any of their replacements were discharged, the repliace= 
ments would forthwith be entitled to file "grievances" of at least equal 
standing with the strikers' "grievances" end the replacements would thus be 
entitled automatically to vote under the Board's Rule 6 quoted above. 

Thus, the most which FSIA could obtain frm a neutral's decision 
would not be more favorable than the ruling which it has already received 
from the Board -~ permission for all strikers to vote. Clearly FETA cannot 
show injury which would form a basis for the extraordinary preliminary 
injunctive relief which it seeks here. ) 

However, we think the Court should be aware of the completely un- 
meritorious character of the so-called "grievances". In brie? ama 
such "grievances" have no merit because: : 

(1) They assume that the strikers were "discharged" whereas they 
were merely replaced permanently upon their refusal to return to work. The 
contractual provision which FEIA relied upon in filing the "orievances" 
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relates only to an emplayee who has been "disciplined or dismissed" and 
@oes not provide for “group grievances” of the type filed by FEIA on behalf 
of the strikers. Fastern's action in replacing the strikers was not "dis- 
charge” or "discipline", but was Bastern's lawful response (as held by the 
New York Fe@era? Courts) to a strike -- a "major dispute” and not a “ninor 
dispute" subject to the jurisdiction of the Adjustment Board. Elgin, J. & 
B. By. v. Bur 325 U. S. 711 (1945); and Railrcad Traimen v. Chicago 
River & I.R.R., 353 U. S. 30 (1957). As an integral part of a "major dis- 
pute", the permanent replecement of the strikers wes not within the juris- 
@iction of the Adjustment Board, just as the lawfulness of the FEIA strike 
wes not a matter for decision by the Adjustment Board. 

(2) By seeking to establish, in the court actions referred to 
above, that Eastern did not lawfully replace the strikers, FEIA has in 
effect conceded that the strikers were not discharged or dismissed and the 
Adjustment Board hes no jurisdiction, since courts indisputably lack juris- 
Giction to reinstete employees who have been discharged or dismissed. 
Slocum v. Deleware, L. & W. R. R., 339 U. S. 239 (1950). 

(3) Even if “grievances” covld be filed with respect to the per- 
manent replacement of the strikers, any claims of FEIA and the strikers for 
“reinstatement” have been abandoned as they have not appealed the decisions 
rejecting their “grievances” as required by the established grievance proce- 
dures, they have merely filed another “grievance” seeking "declaratory" 


relief es to the proper procedure for handling sinilar matters, and they 


have not actually sought reinstetement but still proclaim to the public and 


the courts that they are "on strike” (see Affidavit and other documents 
filed by FEIA in this case). 
(4) The request for appointment of a nevtreal was not made by the 
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Adjustment Board as required by the basic procedural provisions, but by 
less than a majority of the Board, as the District Court found. 

(5) In any event, the Adjustment Board procedure has been law- 
fully changed -- at the request of FEIA -- so that the Mediation Board no 
longer has authority to appoint a neutral in Adjustment Board cases invol- 
ving Eastern and FEIA. 


The lower court properly held (p. 11) that, since the "grievance" 


provision invoked by FEIA called for the Bocrd to appoint a referee only at 
the instance of the Adjustment Board, and since only FEIA's representative 
requested such appointment, "the Boerd appears to be justified in refusing 
to act." The court added that "it would be improper for the Board to enter 
into contract interpretation, unless requested to do so by both parties.” 

FEIA claims (its Brief pp. 49-51) that the Board has the statu- 
tory duty to interpret agreements pursuant to Section 5, Second of the Act. 
However, again by quoting only part of the stetvtory language, FSIA 
completely misstates its effect, for Section 5, Second plainly states that 
the Board's duty to interpret relates only to an "agreement reached through 
mediation under the provisions of this Act" (underscoring added). FETA 
does not even allege that the contractual language which it invokes was the 
result of mediation, and obviously the Board could not be called upon to 
interpret all agreements since such activity by the Board would usurp the 
functions of the Adjustment Board which the Act requires the parties to 
establish for settlement of disputes concerning existing contractual provi- 
sions. International Association of Machinists v. Central Airlines, Inc., 
372 U. S. 682 (1963). | 

FEIA cites (its Brief pp. 52 and 56) instances in which the Board 


has appointed referees to break Adjustment Board deadlocks, but there is no 
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suggestion that in any such instances the Board acted without the consent 
of ali parties or without full compliance with the applicable contractual 
provisions. 

FSIA relies on Independent Soap Workers v. Procter & Gamble Manu- 
facturing Co., 324 PF. 22 38 (9th Cir. 1963), cert. denied, 374 U. S. 807 
(1963) and AAXICO Airlines v. Air Line Pilots Association, 331 F. 2a 433 
{5th Cir. 196%). In doth those cases, the union took the direct and forth- 
right approach which FEIA has carefully avoided, i.e., bringing action 
against the employer to campel campliance with the contract. In such an 
action, as those cases clearly hold, the court decides whether there is a 


combrect at all, and if so whether it requires arbitration of the particu- 


Jar dispute. See Jonn Wiley & Sons v. livingston, 376 U. S. 543 (1964). 


Here, FEIA sued on2y the Board and strongly (and successfully) opposed 
Eestermm's motion to intervene. Thus, FSIA would have the Court decide or 
compel the Board to decide that there is a contract, that the dispute is 
subject to the "grievance procedure” of such contract and that the contract 
requires the Board to appoint a referee at the request of a single member 
of the Adjustment Board -- all without giving Eastern an opportunity to 
show that there is no contractual provision of the type invoked by FETA, 
that the dispute is not a proper subject of a “grievance” and that the 
Board has no authority to appoint a referee. Entirely aside fram the obvi- 
ous violation of the most elementary principles of "due process” (which 
principles FEIA pretends to espouse in other parts of its Brief) we do 
not believe that the Court could sanction such indirect and improper method 
of resolving the "grievance dispute” as that selected by FEIA in this case. 
In view of all the foregoing circumstances, the District Court 


clearly was correct in refusing on motion for preliminary injunction to 


2. 


order appointment of a referee. 
Vv. 


CONSIDERATIONS OF EQUITY AND IRREPARABLE INJURY REQUIRE DENIAL 
OF THE MOTION FOR PRELIMINARY IJURCTION 


FEIA says that it would be irreparably harmed unless a prelint- 
nary injunction is granted to prevent the Board from performing its duties 
under Section 2, Ninth. The fact is that all considerations of equity and 
irreparable injury are against the FEIA motion. 

Congress has stated its purposes in the Act to "avoid any inter- 
ruption to commerce or to the operation of any carrier -. - -"; "Lordid any 
limitation upon freedom of association among employees . . ."3 and “provide 
for the prompt and orderly settlement of all cisputes . . -". To assure 
the achievement of those objectives, Congress provided in Section 2, Ninth 
that the Board "shall certify . . . within thirty days .. ." (enphasis ada- 
ea). As noted above, the Court of Appeals for the Second Circuit held in 
the Ruby case that this 30-day period was provided because "Congress evi- 
dently considered the railroad and, later, the air transport industry to be 
so heavily charged with public interest as to make speed in the disposition 
of disputed questions of representation peculiarly vital." Certainly the 
public interest in prampt settlement of such disputes should take prece- 


dence over the private interests of an organization which has already delay- 


ed action for more than seven months and which asked the Board to delay 


action even further until decision by the New York Federal Courts! and then 
appeared in those courts to seek indefinite delay in that litigation -- 
until FEIA could obtain reversal of the CAB's dismissal of its complaint 
and then obtain a final decision of the CAB on that complaint. 
The long pendency of a representation dispute such as this breeds 
discord and inefficiency among the employees and greatly increases the 
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danger of “interruption to commerce or to the cperation of any carrier” 
contrary to the basic purposes of the Act. The public interest therefore 
requires prompt resolution of the dispute, and the interests of Yastern and 
its 18,000 employees likewise require such resolution. Such interests 
clearly outweigh the private interests of FEIA under the circumstances of 
this case. 

CONCLUSION 


For all the foregoing reasons, the Gecision of the District Court 


denying the motion for preliminary injunction should be affirmed. 
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Questions Presented 


(1) Did the District Court err in denying Eastern Air 
Lines, Inc. (Eastern) the right to intervene in this action 
brought by Flight Engineers’ International Association, 
EAL Chapter (FEIA) against the National Mediation 
Board (the Board) to require the Board to appoint a 
referee to decide an alleged “grievance dispute” between 
FEIA and Eastern under an alleged agreement between 
FEIA and Eastern? 


(2) Did the District Court err in denying Eastern the 
right to intervene in this action brought by FEIA to 
prevent the Board from completing a representation elec- 
tion and issuing a certification of the collective bargaining 
representative with which Eastern is required to deal 
under the Railway Labor Act (the Act)? 


(3) Did the District Court err in denying Eastern 
intervention in this action which is predicated in large 
part on charges brought by FEIA against Eastern alleging 
violations of the Act, which charges have been made in 
other judicial and agency proceedings to which Eastern 
was or is a party? 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 


The complaint by Flight Engineers’ International As- 
sociation, EAL Chapter (FEIA) in the District Court 
sought an order which, in substance, would (Complaint 
pp. 9-10): 


(1) Enjoin the National Mediation Board (the Board) 
from conducting or completing an election among the 
flight engineer employees of Eastern Air Lines, Inc. 
(Eastern), and from issuing a certification of the col- 
lective bargaining representative of such employees under 
Section 2, Ninth of the Railway Labor Act, 45 U.S. C. 
152, Ninth (the Act); 


(2) Declare that the Board has no lawful authority 
to certify the Air Line Pilots Association, International 
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(ALPA) as the representative of Eastern’s flight en- 
gineers, and 


(3) Direct the Board to appoint a referee to decide 
an alleged “grievance dispute between plaintiff and 
Eastern.” 


FEIA predicated District Court jurisdiction on the 
Railway Labor Act, on the Administrative Procedure Act 
(5 U. S. C. 1001), on the Declaratory Judgments Act 
(28 U. S. C. 2201) and on 28 U. S. C. 1337 and 1331. 
This Court has jurisdiction under 28 U. S. C. 1291 and 
1294, as this is a direct appeal from the District Court’s 
order denying Eastern’s motion for leave to intervene in 
the District Court action. 


Statement of the Case 


This case arises out of an application filed with the 
Board on October 4, 1963 by ALPA under Section 2, 
Ninth of the Act requesting the Board to investigate a 
representation dispute among Hastern’s flight engineers 
(Affidavit of Eugene C. Thompson, paragraph 1). That 
application was filed by ALPA nearly sixteen months 
after the FEIA strike against Eastern began on June 23, 
1962 (Affidavit of W. Glen Harlan, paragraph 2). FEIA 
attempted. on several occasions to obtain delay in the 
processing of ALPA’s application and in the conduct of 
the Board’s proceeding (Thompson Affidavit, paragraphs 
3, 7 and 8). The principal ground of FEIA’s request for 
delay was the pendency of allegedly “unresolved charges” 
brought by FEIA against Eastern and ALPA in pro- 
ceedings before courts and the Civil Aeronautics Board. 


In reply to the dilatory documents filed by FEIA, 
Eastern furnished the Board with copies of the complete 
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records in two federal court actions brought by FEIA 
against Eastern in New York and also the complete printed 
record on appeal with respect to the complaint of FEIA 
against Eastern before the Civil Aeronautics Board 
(Harlan Affidavit, paragraph 11; Thompson Affidavit, 
paragraphs 3 and 4). FEIA’s charges were rejected in 
both federal court cases, and the Civil Aeronautics Board 
complaint was dismissed by that agency. See Flight En- 
gineers’ International Association, EAL Chapter v. East- 
ern Air Lines, 208 F. Supp. 182 (S. D. N. Y. 1962), 
aff’d per curiam, 307 F. 2d 510 (2d Cir. 1962), cert. denied, 
372 U. S. 945 (1963); Flight Engineers’ International As- 
sociation, EAL Chapter v. Eastern Air Lines, Inc. and 
Air Line Pilots Association, 45 CCH Labor Cases 27,467 
(S. D. N. Y. 1962), affirmed on other grounds, 311 F. 2d 
745 (2d Cir. 1963), cert. denied, 373 U. S. 924 (1963) ; 
Flight Engineers’ International Association, EAL Chapter 


v. Civil Aeronautics Board, —— App. D. C. —, 

F. 24 ——, No. 18,096 (April 23, 1964). The Mediation 
Board considered carefully the records thus submitted by 
Eastern (Thompson Affidavit, paragraph 4). 


On January 31, 1964, the Board issued a letter in which 
it stated that it had considered all materials furnished 
by Eastern, ALPA and FEIA, and had decided to go 
forward with an election (Thompson Affidavit, paragraph 
7). A prehearing conference was held on February 12, 
1964 and a hearing was held February 26-28, 1964 on 
questions of voter eligibility (Thompson Affidavit, para- 
graph 8). The Board issued its Findings Upon Investiga- 
tion on April 14, 1964, establishing the basic rules for 
conduct of the election. The Board permitted all strikers 
to vote except those who had taken comparable positions 
elsewhere, and it also permitted all of the replacements 
for the strikers to vote (Thompson Affidavit, paragraph 8). 
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Notice of the election and the rules governing the elec- 
tion was issued April 27, 1964 and ballots were mailed 
April 29, 1964 and were scheduled to be counted May 26, 
1964 (Thompson Affidavit, paragraph 9). 


FEIA’s complaint in this action seeks to prevent the 
Board from completing the election and certification, and 
in addition it seeks to require the Board “to immediately 
appoint a referee to settle the grievance dispute between 
plaintiff and Eastern” (Complaint page 10). The so-called 
“grievance dispute” arose over claims of FEIA and some 
of the strikers that Eastern’s action in permanently re- 
placing them constituted wrongful “discharge” which could 
be processed under the grievance procedure of the former 
agreement between Eastern and FEIA (Harlan Affidavit, 
paragraphs 2-8 and Exhibit A thereto). Eastern declined 
to process the “grievances” on grounds which included 
(a) the impropriety of handling as “grievances” issues re- 


lating to the legality of the strike and Eastern’s legitimate 
response to the strike, (b) the question of continued ef- 
fectiveness of the former agreement between Eastern and 
FELA, and (c) the question as to whether the “grievances” 
had been properly filed and processed even if the former 
agreement were assumed to be still effective. 


FEIA asked the Board to appoint a neutral to resolve 
the “grievances”, but the Board declined on the grounds 
that the request had not been made by the Adjustment 
Board as required by the former agreement and the Board 
was not authorized to interpret that agreement (Thompson 
Affidavit, paragraph 10). 

Promptly after FEIA filed its District Court action, 
Eastern moved to intervene, but the motion was denied 
by order of May 15, 1964. The District Court recognized 
Eastern’s substantial interest in the proceeding, stating: 


“This Court recognizes only too well the interest that 
Eastern Air Lines has in this matter. The Court feels 
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that the three parties that can dispose of this matter 
are presently before the Court. 

“So that in denying the Eastern Air Lines petition 
to intervene it does not have any implication that 
Eastern is not involved in this controversy. This 
Court is cognizant of the fact that they are the main 
party in interest.” 

On May 21, 1964, astern filed its Notice of Appeal 
from the order denying intervention. 


Statutes Involved 


The statutory provisions which are principally involved 
in this action are set forth in Section 2 of the Railway 
Labor Act as follows: 


“Sec. 2. The purposes of the Act are: (1) To avoid 
any interruption to commerce or to the operation of 
any carrier engaged therein; (2) to forbid any limita- 


tion upon freedom of association among employees or 
any denial, as a condition of employment or other- 
wise, of the right of employees to join a labor organi- 
zation; (3) to provide for the complete independence 
of carriers and of employees in the matter of self- 
organization to carry out the purposes of this Act; 
(4) to provide for the promp* and orderly settlement 
of all disputes concerning rates of pay, rules, or work- 
ing conditions; (5) to provide for the prompt and 
orderly settlement of all disputes growing out of griev- 
ances or out of the interpretations or application of 
agreements covering rates of pay, rules, or working 
conditions. - 

“First. It shall be the duty of all carriers, their 
officers, agents, and employees to exert every reason- 
able effort to make and maintain agreements concern- 
ing rates of pay, rules, and working conditions, and to 
settle all disputes, whether arising out of the appli- 
cation of such agreements or otherwise, in order to 
avoid any interruption to commerce or to the operation 
of any carrier growing out of any dispute between 
the carrier and the employees thereof. 
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“Second. All disputes between a carrier or carriers 
and its or their employees shall be considered, and, 
if possible, decided, with all expedition, in conference 
between representatives designated and authorized so 
to confer, respectively, by the carrier or carriers and 
by the employees thereof interested in the dispute. 


“Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to certify 
to both parties, in writing, within thirty days after 
the receipt of the invocation of its services, the name 
or names of the individuals or organizations that have 
been designated and authorized to represent the em- 
ployees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representatives so certified 
as the representatives of the craft or class for the pur- 
poses of this Act. In such an investigation, the Media- 
tion Board shall be authorized to take a secret ballot 
of the employees involved, or to utilize any other ap- 
propriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
manner as shall insure the choice of representatives by 
the employees without interference, influence, or coer- 
cion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board 
shall designate who may participate in the election and 
establish the rules to govern the election, or may ap- 
point a committee of three neutral persons who after 
hearing shall within ten days designate the employees 
who may participate in the election. The Board shall 
have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize 
such information as may be deemed necessary by it 
to carry out the purposes and provisions of this para- 


graph.” 


Statement of Points 


(1) The District Court erred in denying Eastern the 
right to intervene in this action which seeks interpreta- 
tion and enforcement of an alleged agreement between 
Eastern and FEIA. 


(2) The District Court erred in denying Eastern the 
right to intervene for the purpose of urging prompt reso- 
lution of a representation dispute affecting the stability 
and efficiency of Eastern’s operations. 


(3) The District Court erred in denying Eastern the 
opportunity to discuss and explain the status of charges 
against Eastern on which FEIA bases much of its com- 
plaint in this action. 


Summary of Argument 


(1) FEIA is seeking an order requiring appointment 
of a referee to decide an alleged “grievance dispute” 
under an alleged agreement between Eastern and FEIA. 
Eastern is an indispensable party since such an order 
could not be issued without determining (a) that there 
is an effective agreement, (b) that the presently applicable 
procedure calls for appointment of a referee by the Board 
rather than some other agency, (c) that the “grievances” 
were properly filed and processed, (d) that the request 
for a referee was properly made, and (e) that the matters 
complained of are proper subjects of “grievances”. Hast- 
ern’s contractual rights and obligations cannot be deter- 
mined in an action to which Eastern is not a party and 
Eastern therefore is entitled to intervene in this action 
under Rule 24(a) of the Federal Rules of Civil Procedure. 
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(2) Eastern is vitally interested in the Board’s per- 
formance of its statutory duty to certify promptly (“within 
30 days”—Section 2, Ninth of the Act) the representative 
of Eastern’s employees with which Eastern is required 
by statute to deal. Until the representative is certified by 
the Board, confusion, controversy and inefficiency must 
be expected among Eastern’s employees, the danger of 
interruption of commerce and Kastern’s operations is 
greatly aggravated, and a representational hiatus will 
exist preventing settlement of disputes in the manner 
required by the Act. Hastern’s interest in settlement of 
the representational dispute cannot be adequately repre- 
sented by other parties since their interests are different. 


(3) FELA’s complaint is largely based on charges which 
it brought against Eastern in other litigation. Eastern is 
best able to explain those charges and the status of the 
other litigation, and should therefore be allowed to inter- 
vene under Rule 24(b) of the Federal Rules of Civil 
Procedure. 


ARGUMENT 


I. 


Eastern is Entitled to Intervene Because of FEIA’s 
Demand for Enforcement of Alleged Contractual Rights 
Against Eastern. 


Rule 24(a) of the Federal Rules of Civil Procedure 
provides: 


“(a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action: 
. . - (2) when the representation of the applicant’s 
interest by existing parties is or may be inadequate 
and the applicant is or may be bound by a judgment 
in the action... .” 


FELA is seeking an order “Directing the National Media- 
tion Board to immediately appoint a referee to settle the 
grievance dispute between plaintiff and Hastern.” (See 
Paragraph 5 of the prayer for relief in the Complaint). 
In support of that request, FETA alleges that “grievances” 
have been filed in accordance with an agreement between 
FEIA and Eastern and that the request for a referee 
was presented to the Board “in accordance with the terms 
of the collective bargaining agreement between it and 
Eastern” (see Paragraphs 16 and 17 of the Complaint). 
The relief sought by FEIA thus depends on an inter- 
pretation of the alleged agreement with Eastern and, 
indeed, on a prior determination that such an agreement 
exists and has not been cancelled or amended in material 
respects. Eastern as the other party to the alleged agree- 
ment, and as the party whose rights would be determined 
if a referee were appointed, is an indispensable party to 
any action to interpret and enforce that alleged agreement. 
Stewart v. Pennsylvania R.R., 16 CCH Labor Cases 65036 
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(E. D. Pa. 1949). Eastern would, of course, “be bound 
by a judgment” which required the Board to appoint a 
referee to decide the alleged “grievances”. Obviously 
Eastern’s interest would not be adequately represented 
by “existing parties” since FEIA’s interests are adverse 
to Eastern’s and the Board is neutral and has no partic- 
ular knowledge of Eastern’s contractual relationships or 
the background of the alleged “grievances”. 


As will be seen from Exhibit A to the Affidavit of W. 
Glen Harlan, at least the following questions are raised 
concerning the alleged “agreement” between Eastern and 


FEIA: 


(1) Whether the agreement has expired by its own 
terms. 


(2) Whether the presently applicable procedure calls 
for appointment of a referee by an agency other than 
the Board. 


(3) Whether the “grievances” were properly filed and 
processed in any event. 


(4) Whether the request for a referee was properly 
made in any event. 


(5) Whether the matters complained of are properly 
the subjects of “grievances” in any event. 


As will be seen from the Affidavit of Eugene C. Thomp- 
son (paragraph 10), the Board itself recognizes that the 
request for appointment of a referee involves interpreta- 
tion of alleged agreements. Also, the District Court had 
the following comment on the problem in its Memorandum 
and Order (pages 10-11) of May 20, 1964 denying FELA’s 
motion for preliminary injunction: 


“The final matter before this Court is the petition 
by plaintiff for an order directing the Board to ap- 
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point a referee to settle the grievance dispute between 
the Union and the carrier. The union members of the 
System Board of Adjustment requested the National 
Mediation Board to appoint a fifth and neutral mem- 
ber. The carrier opposed the appointment and, ac- 
cording to the affidavit of Mr. Thompson, the Board 
has made no definite disposition of the request. Mr. 
Thompson, however, goes on to state, at page 9 of 
his affidavit, that any action would require an interpre- 
tation by the Board of an agreement between the par- 
ties, and the Board has no authority under the Railway 
Labor Act to interpret agreements between carriers 
and their employees. 

“Section XVIII(1) of the agreement provides for the 
procedure in appointing the fifth member. The agree- 
ment further provides that ‘In the event the Board 
of Adjustment is unable to agree within ten (10) days 
after receipt of such notice, it shall request the National 
Mediation Board to name a referee,’. 

“In this case, only the employee members of the 
System Board of Adjustment have requested the Na- 
tional Mediation Board to appoint the fifth member. 
Therefore, the Board appears to be justified in re- 
fusing to act. Further, the Court agrees that it would 
be improper for the Board to enter into contract in- 
terpretation, unless requested to do so by both par- 
ties.” 


Clearly, in a case which involves a determination of 
Eastern’s contractual rights and obligations, Eastern is 
entitled to be a party. 


In Brotherhood of Locomotive Engineers v. Chicago, 
M. & St. P. R.R., 34 F. Supp. 594 (E. D. Wis. 1940), the 
court held that the firemen’s union was entitled to inter- 
vene in an action for construction of the railroad’s con- 
tract with the engineers’ union because the interests of 
the firemen might be affected by the decision and the 
railroad “is not greatly concerned whether it pays wages 
to those on the engineer’s list or to those on the firemen’s 
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list.” Here, of course, Eastern’s interest is far more 
direct and substantial since the alleged contract which 
FELA seeks to have interpreted and enforced is with 
Eastern, and the Mediation Board’s neutral status is 
analogous to that of the railroad in the cited case. 


Additional authorities establishing Eastern’s right to 
be a party to the action in the District Court are: 


67 C. J. S., Parties §43: “In an action on a contract, 
every person who is subject to the legal liability must 
be made a defendant.” 

Grant County Deposit Bank v. McCampbell, 194 F. 
2d 469, 471 (6th Cir. 1952): “...a partner has an 
interest in a partnership account arising out of a part- 
nership transaction and is an indispensable party to an 
action seeking its enforcement.” See also Eastern 
Metals Corp. v. Martin, 191 F. Supp. 245 (S. D.N. Y. 
1960). 

Re McElreath, 101 App. D. C. 290, 248 F. 2d 612 
(D. C. Cir. 1957)—In an action by a Congressional 
Committee to compel witnesses to testify, the pro- 
spective witnesses are entitled to intervene as a matter 
of right. 

Groseclose v. Great Northern Ry., 25 F. R. D. 181 (D. 
Mont. 1960)— Where collective bargaining agreements 
are invoked and may need to be interpreted in deciding 
a veteran’s re-employment rights under the Universal 
Military Training and Service Act, the “System Fed- 
eration, having negotiated the agreements with the 
defendant, should have an opportunity to be heard.” 

Nix v. Spector Freight System, 264 F. 2d 875 (3d 
Cir. 1959)—In an action to enjoin enforcement of an 
arbitration award and to impose a different interpre- 
tation on a labor agreement, the union and the em- 
ployees who benefited under the award are indispens- 
able parties. 

Order of Railroad Trainmen v. New Orleans, T. & M. 
Ry., 229 F. 2d 59 (8th Cir. 1956)—In an action to en- 
force an Adjustment Board award, all employees who 
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would be displaced as a result of the award and the 
union which represents them are indispensable parties. 
International Brotherhood of Teamsters v. Kebert 
Construction Co., 225 F. Supp. 58 (W. D. Pa. 1964)— 
In an action by a union against an employer to compel 
payments to a welfare fund, the trustees of the fund 
are indispensable parties since the contract to which 
the trustees are a party may require construction. 


I. 


Eastern is Entitled to Intervene to Urge Prompt 
Resolution of a Representation Dispute Affecting the 
Stability and Efficiency of Eastern’s Operations. 


FEIA is seeking orders which would postpone in- 
definitely the resolution by the Board of a representation 
dispute involving Eastern’s employees. Section 2, Ninth 
of the Railway Labor Act provides that in case of a 
representation dispute among a carrier’s employees “it 
shall be the duty of the Mediation Board, upon request 
of either party to the dispute, to investigate such dispute 
and to certify to both parties, in writing, within thirty 
days after the receipt of the invocation of its services, 
the name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute, and certify the 
same to the carrier.” FEIA is asking the Court to prevent 
the Board from performing that statutory duty. Whether 
or not Eastern is entitled to be a party to the usual repre- 
sentation proceeding [see United Air Lines, Inc, v. Na- 
tional Mediation Board, 49 CCH Labor Cases 18809, 
Nos. 17,777, 18,068 and 18,072 (D. C. Cir. March 12, 1964) 
where this Court stated: “The close question as to United’s 
standing, about which there is a dearth of authority, 
causes us concern”], Eastern clearly has an interest in 
prompt resolution of a representation dispute among its 
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employees because, among other things, (a) such disputes 
create confusion and controversy among the employees 
and thus reduce the efficiency of the employees and the 
employer’s operations, and (b) until the dispute is settled 
there is a representational hiatus in which the employer 
cannot deal confidently with any organization with respect 
to the employees involved in the dispute. Whatever doubt 
might exist with respect to the right of a carrier to seek 
changes in the Board’s election procedures (as in the 
United Air Lines case, supra), there can be no doubt 
as to the carrier’s right to seek and obtain a prompt deci- 
sion as required by law. 


As the District Court rightly stated (see quotation supra 
pp. 4-5), Eastern is “the main party in interest.” 


The 30-day requirement for certification under Section 
2, Ninth of the Act was referred to by the Court in 
Ruby v. American Airlines, Inc., 323 F. 2d 248 (2d Cir. 
1963), cert. denied, 48 CCH Labor Cases 18,745 (1964) 
as demonstrating that “Congress evidently considered . . . 
the air transport industry to be so heavily charged with 
public interest as to make speed in the disposition of 
disputed questions of representation peculiarly vital.” 
Eastern obviously has an equally vital interest in prompt 
resolution of the representation dispute since Eastern is 
the carrier whose operations may be interrupted or other- 
wise adversely affected if the dispute is allowed to con- 
tinue unsettled. 


Section 2, First of the Railway Labor Act provides in 
part that “It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort 
to make and maintain agreements . . . and to settle all 
disputes . . . in order to avoid any interruptions to com- 


15 


merce or to the operation of any carrier. ...” Section 2, 
Second further provides that: 


“All disputes between a carrier or carriers and its or 
their employees shall be considered, and, if possible, 
decided, with all expedition, in conference between 
representatives designated and authorized so to con- 
fer....” 


Until this representational dispute is settled Eastern 
and the employees involved cannot properly perform their 
duties under Section 2 of the Act, the danger of “inter- 
ruption to commerce or to the operation of any carrier” 
which Congress sought to prevent will be aggravated, 
and Eastern therefore has a definite and substantial in- 
terest in obtaining prompt resolution of the dispute. 


Representation of Eastern’s interests “by existing par- 
ties is or may be inadequate” since Plaintiff’s objective 
is to delay or defeat settlement of the dispute and, while 
the Board is opposing Plaintifi’s efforts, the Board has 
no special knowledge of the problem which Eastern faces 
as a result of delay in certification of a bargaining repre- 
sentative. The fact that the Board is opposing Plaintiff's 
delaying tactics does not deprive Eastern of the right 
to intervene. As this Court stated in Textile Workers 
Union v. Allendale Co., 96 App. D. C. 401, 226 F. 2d 765, 
768 (D. C. Cir. 1955), cert. denied sub nom., Allendale 
Co. v. Mitchell, 351 U. S. 909 (1956) : 


“The right of the appellants to intervene is not af- 
fected by the fact that the general position they assert 
is already represented in the action by the Secretary 
of Labor. The Secretary’s response to the motions to 
intervene declares that neither the appellants nor the 
appellees can show themselves to be directly affected 
by the determinations. This is hardly an assurance of 
adequate representation for the appellants. Even if 
the Secretary espoused the appellants’ interests with 
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greater heart, it would not necessarily preclude their 
appearance to plead for themselves.” (Footnotes 
omitted.) 


See also, to the same general effect, Kaufman v. Societe 
Internationale, 343 U. S. 156, 160-62 (1952) and Atlantic 
Ref. Co. v. Standard Oil Co., 113 App. D. C. 20, 304 
F. 2d 387 (D. C. Cir. 1962). 


Plainly Eastern would be “bound by a judgment” of 
the type sought by FETA, as Eastern would be indefinitely 
precluded from negotiating with confidence concerning its 
flight engineers and pilot-engineers and would be faced 
with continuing and growing unrest among its flight per- 
sonnel. 


mi. 
Eastern Should in Any Event be Allowed to Intervene 


Under Rule 24(b). 


Even if there could be doubt as to Hastern’s right to 
intervene under Rule 24(a), Eastern should be permitted 
to intervene under Rule 24(b) of the Federal Rules of 
Civil Procedure which provide for permissive intervention 
‘when an applicant’s claim or defense and the main action 
have a question of law or fact in common.” Factual and 
legal assertions set forth in the Complaint and other 
documents relate extensively to Eastern. Eastern should 
be given the opportunity to comment on such matters and 
inform the Court as to the present status of legal issues. 

As noted above, the charges on which FEIA bases its 
complaint have been extensively litigated in other forums. 
Eastern is most familiar with those charges and with the 
status of litigation concerning them, and Eastern should 
have an opportunity to explain all such matters to the 
Court. 
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CONCLUSION 


In view of all of the foregoing considerations, the order 
of the District Court denying Eastern’s motion for leave 
to intervene should be reversed. 
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